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PREFACE. 



rpmS book, containing the text of the two chief Titles in 
Justinian's Digest treating of the Contract of Sale, along with 
a translation and commentary, was originally published in 1892. 
Its main object was to encourage direct study of the most 
valuable of the original sources ; a secondary aim — more novel, 
and perhaps appealing to a larger circle — was to provide some 
materials for a comparison of the common law of sale. The call 
for a second edition of a book of this kind is gratifying as a sign 
that it has been found of some use in both directions. 

Experience has confirmed the view that it would be a decided 
advantage for all who take up Boman law as part of their pro- 
fessional training, to devote a little time to making first-hand 
acquaintance with its great storehouse of legal principles ; it 
would add to the interest and also to the educational value of 
the subject. For the Digest is a very human document, giving 
a vivid picture of the daily life and practical work of the great 
lawyers, and explaining, as nothing else can, how and why they 
attained such pre-eminence in their art. 

Sometimes their contribution to the law of contract is dis- 
paraged in comparison with their performances in other fields. 
Lord Brougham put the point with his usual vigour in giving 
judgment in a Scotch appeal, where a civil law precedent on a 
question of partnership had been adverted to : * If there is one 
department in which the authority of the civil law shall not be 
taken to rule points in our day, it is that of mercantile juris- 
prudence, where the defective nature of ancient commercial 
dealings and commercial institutions connected with them, and 



VI PREFACE, 

growing out of them, necessarily make that code of far less 

weight than in other cases. . . . But I not only deny the 

authority of the civil law as a dii*ect authority; I deny the 

weight of it — the general deference to it — in a question of 

mercantile law, in mercantile times, and in a mercantile country.' ^ 

There seems to be a good deal of inaccuracy in all this. The 

persuasive weight of a civil law precedent in an English court 

appears to be more correctly stated by Tindal, C. J. : ' The 

Soman law forms no rule binding in itself on the subjects of 

these realms ; but in deciding a case upon principle, where no 

direct authority can be cited from our books, it affords no small 

evidence of the soundness of the conclusion at which we have 

arrived, if it prove to be supported by that law — the fruit of 

the researches of the most learned men, the collective wisdom of 

ages, and the groundwork of the municipal law of most of the 

countries of Europe.' ' As regards the comparative value at the 

present day of different parts of the civil law. Lord Brougham's 

view is directly opposed to the opinion of some of the most 

eminent civilians. It is of course a truism that the external 

machinery and methods of commerce have developed considerably 

since the times of the Antonines, or for that matter since Lord 

Brougham's day; but it is not so obvious that the intention 

of buyer and seller, and the legal principles by which that 

intention is to be construed, have changed to the same extent. 

And it is noteworthy that more references to the civil law are 

to be found in leading judgments on the law of sale than perhaps 

in any other single chapter of the common law. The reader 

will find some materials for forming his own judgment on the 

matter in the following pages, where the chief similarities and 

differences between the old code of sale and the new are noted. 

In this edition I have incorporated the full text of the Sale 
of Goods Act, 1893, which codified the law for the United 
Kingdom, and has since been adopted by a large number of 
British Possessions abroad. It is not only essential for the 
purpose of comparison, but its practical and well-considered 

* ThomMn v. Campbell's Trs, (1831), 5 W. A S. 16. 
> Aeton y. BlundOl (1843), 12 M. k W. p. 324. 
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order may suggest a scheme for rearranging the scattered 
learning of the Boman titles on more systematic lines. 
Keferences are given throughout to the two most authoritative 
text-writers — Pothier and Benjamin — who have this point in 
common, that the one largely influenced the Code Napoleon, 
and the other laid the foundation for our own Code. 

Advantage has been taken of the opportunity to recast 
several of the notes (especially those headed by a thick 
rubric), and to add some new ones, in order to give a somewhat 
more complete view of the subject. The law on two or three 
matters essentially connected with the contract, though treated 
under distinct Titles in the Corpus Juris, has been summarised 
in an Appendix which is wholly new. A commentary on a 
text so loosely put together and so full of repetitions must 
necessarily be somewhat inconsecutive; it is hoped that the 
numerous cross-references and a very full Index will supply 
the necessary connecting links. 

In addition to specific obligations acknowledged at various 
places throughout the book, I desire to mention the special 
assistance I have derived from the Grerman writers on Pandect 
law, especially Savigny, Ihering, Vangerow, and Windscheid. 
In this edition I have frequently referred for a fuller treatment 
of certain matters to two recent and excellent works, which 
are perhaps more accessible than the above — Girard's Manuel 
de droit romain (specially useful for its summaries of the results 
of recent criticism) and Boby's Boman Private Law, 

Edinburgh, January 1, 1907. 
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INTEODUCTOEY NOTE 

ON THE AREANGEMENT OF THE TITLES. 



At first sight the Digest gives the impression of a series of extracts strung 
together by a very slender thread of connection ; the Titles seem more 
like disjointed collections of sundry cases and opinions than well-ordered 
discussions of their rubrics: digressions are frequent; and the same 
topic recurs at intervals, with a continual risk of contradiction between 
the various statements of the law. These are undeniable defects, due to 
the circumstances under which the collection was drawn up. It may 
be said in passing that they are less serious drawbacks to the practical 
usefulness of the material than theory would suggest. They will prove 
less bewildering to the reader if ho keeps in mind the historical facts 
which account for them. The object of this note is to show how the 
fragments of which the following Titles are composed came to be 
arranged in their present order. 

The clue to the arrangement is found in the headings (ingcripi tones) 
prefixed, by Justinian's orders, to each fragment, for they state its author 
and the name of the particular book from which it was taken. It was 
noted long ago that excerpts from the same sources recur with a certain 
regularity in all the Titles, and it was naturally inferred that the old 
authorities were read through and excerpted in a fixed order, and that the 
same order was observed in assigning the excerpts to the individual 
Titles to which they belonged. Bluhme, a German civilian of the early 
part of last century, followed up this clue successfully, and his results 
are now generally accepted. Apparently Tribonian divided his commis- 
sioners into three small committees, and assigned to each of them all the 
works dealing with a particular department of law. These departments, 
which were probably suggested by the subject-matter studied in the 
different years of the legal curriculum in the law-schools of the period, 
were as follow : — 

1. Civil law group, denoted by the letter S, because its foundation 
was libri ad Sabinum, commentaries by Ulpian, Pomponius, and Paul 
on a treatise on itis ciuUe by Sabinus — a first-century lawyer, founder of 
the Sabinian school, and the first knight to receive the iua respondendi. 
The principal subject-matter of these books was family law (especially 
marriage and guardianship), the consensual and verbal contracts, and 
inheritance. Those parts of the conmientaries on the Edict which 
covered the same ground, viz. the middle books of Ulpian (26-51), Paul 

XV 
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(28-48), and Gaius (9-18), were sent to the same committee, and stood 
next in importance. 

2. Edict-group, denoted by E. Here again Ulpian took precedence, 
with the remaining two-thirds of his Commentary on the Edict (books 
1-25 and 52-81) ; and along with him were taken the remainder of the 
Commentaries by Paul (books 1-27 and 48-78) and Gaius (books 1-8 
and 19-30). 

3. Papinian-group, known as P. This collection, dealing with cases of 
special difficulty, was headed by Papinian's Quaestiones and Respojisa ; 
next to which came works of Paul's and Scaevola's bearing the same 
titles. 

Mommsen's edition of the Digest gives the complete list. 

The results may now be given. The Be Contrahenda Empiiane 
consists of 81 fragments, of which 1-49 are from S, 50-71 from E, 
and 72-81 from P. The De Actionihus Empti Uenditi contains 55 
fragments, of which 1-31 are from S, 32-40 from E, and 41-55 from P. 
The longest string of extracts relating to the contract of sale would 
naturally come from the first group and would therefore be placed first ; 
then the contributions of the other committees, when ready, would be. 
compared and appended ; but there does not seem to have been much 
revision or editing, and certainly no attempt was made to combine the 
three into one systematic whole. 

The opening fragment is often one taken out of its order to serve as 
an introduction ; thus the first of the above Titles begins with a passage 
from Paul on the Edict (and not from any of the books on Sabinus), 
obviously because it deals fully with the origin of the contract in Barter, 
and enters at length into the question long agitated between the schools 
whether the price must be money. 

Again, fragments 47-49 of the same Title come at the very end of the 
S contribution, although from their source they should have found an 
earlier place. The reason suggested is that this committee had some 
doubts to which title they were appropriate, and, ultimately deciding 
that they belonged to sale, added them as an appendix to their set of 
extracts. 

Lastly, it may be noted there are some few displacements from one 
group to another. In Dig. 18. 1 two fragments (12 and 19) from a book 
in the E list have found their way into the S block, and one fragment 
(58) is transferred from the P to the E group. In Dig. 19. 1 the 
following passages are transposed from their group of origin : 12, 14, 16, 
18-20, 35, 44. In most of these cases a glance at the context will 
suggest the reason for the transposition ; the only wonder is that the 
process of putting passages into their proper context, irrespective of their 
source, was not carried farther. Pressure of time accounts for much ; 
perhaps something was also due to disinclination on the part of men who 
knew where to find their law to disturb and mix up the old authorities 
more than could be helped. 

For further information see Justinian's instructions to the commis- 
sioners in the constitution ("Deo Auctore") prefixed to the Digest; 
Iloby, Introduction to the Digest, p. 48 sq. ; and Muirhead, Hi^, 
Intr., § 84. 
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LIBER DBOIMUS OCTAVUS. 

TIT. I. 

DE CONTRAHENDA EMPTIONE * ET DE PACTIS INTER EMPTOREM 
ET UENDITOREM COMPOSITIS» ET QUAE RES UENIRE 

NON POSSUNT." 

1. Paulus libro XXXIII ad edictum. 

Origo emendi uendendique a permutationibas coepit. olim 
enim non ita erat nummus, neque aliud merx aliud pretium 
uocabatur, sed unusquisque secundum necessitatem temporum ac 
rerum utilibus inutilia permutabat, quando plerumque euenit, ut 
quod alteri superest alteri desit Bed quia non semper nee facile 
concurrebat, ut, cum tu haberes quod ego desiderarem, inuicem 
haberem quod tu accipere uelles, electa materia est cuius publica 
ac perpetua aestimatio difficultatibus permutationum aequalitate 
quantitatis subueniret. eaque materia forma publica percussa 
usum dominiumque non tam ex substantia praebet quam ex 
quantitate, nee ultra merx utrumque sed alterum pretium 
uocatur. 

I. Sed an sine nummis uenditio dici hodieque possit, dubitatur, 

L. 1. Sale and Barter. — The Greeks had already more 
fully analysed the advantages of money over a system of barter 
(see t,g. Arist, Fol. i. 9, EiKy^, Nic. v. 6); but Paul's rapid 
sketch in the opening paragraph is sufficient for his purpose. 
Barter involves two inconveniences, — the trouble of finding a 
person who has the commodity you want and at the same time 
wants the commodity you have, and the difficulty of arranging an 
exchange in terms of commodities which are different on each 
occasion. Money meets both difficulties ; it is a general medium 
of exchange, and so you find a ready buyer and seller at every 
step ; it is also a common measure of values, and so you are 

1 Code iv. 38. '^ Code iv. 54. » Code iv. 40. 
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TITLE L 



OF THE CONTBACT OF SALE AND OF SPECIAL COVENANTS 
BETWEEN BUYER AND SELLER, AND OF THINGS 

incapable of sale. 

1. Paul. 

The practice of barter was the source from which buying and 
selling arose. In early times there was no money, and the dis- 
tinction between ' commodity ' and ' price ' was unknown : a man 
simply exchanged things useless to him for things useful, as his 
needs and circumstances demanded, it being commonly the case 
that one man lacks something which bis neighbour has to 
spare. But as it seldom came about quite naturally, that 
when you had what I required, I too had what you were will- 
ing to take, a substance was chosen to which a permanent value 
was attached by public authority, with the view of obviating the 
inconveniences of barter by means of its uniform value. When 
stamped by the state, this material serves as an instrument of 
exchange and of acquisition on account of its recognised value 
rather than its intrinsic worth, and the word 'commodity' is no 
longer used of both the articles exchanged, but one of them is 
called the ' price.' 

1. It is a disputed point whether we can still speak of a sale 

spared the trouble of balancing the qualities of the two com- 
modities against each other. The words ' aeqtuxlitate quantitatis ' 
refer to this second advantage of money — it is a constant 
quantity, a uniform standard with a value independent of its 
intrinsic worth. The introduction of a coinage marks the stage 
at which sale takes the place of exchange for all ordinary 
purposes. 

Barter having been the precursor of sale, it was natural that 
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ueluti si ego togam dedi, ut tunicam acciperem. Sabinus et 
Cassius esse emptionem et uenditionem putant : Nerua et Pro- 
cuius permutationem, non emptionem hoc esse. Sabinus Homero 
teste utitur, qui exercitum Graecorum acre ferro hominibusque 
uinum emere refert, illis uersibus : 

ft 

^Ep0€V ap* olpi^oPTO KaprficofiocDvre^ ^A^aiol 
aWoi fi€v ^a7uc£, aXKoi, S* aWayvv avBijpm, 
aXXot Sk pivoi^f aXXoL B* airryai fioeaai, 
aXKoi S* avSpaTToSeaaiv} 

sed hi uersus permutationem significare uidentur, non emptionem, 

sicut illi : 

^Evff aire FXavKip KpopiSrj^ if>p€pa^ i^ekero Zev^, 
S9 w/)09 TvBeiBrjv AiofJLiiSea t€vj(€ afieifiev} 

some degree of confusion as to the legal relation between them 
should exist in later times (§ 1). Gains (iii. 141) gives a rather 
fuller account of the discussion between the two schools of jurists. 
The Sabinians maintained, on historical grounds, that a price in 
money was not essential to sale, and, therefore, that barter was 
a variety of sale. Their object probably was to bring cases of 
exchange within the idea and the remedies of sale, which had 
now won full recognition as a contract binding in virtue of the 
mere consent of parties and enforceable by boTiae fidei actions. 
The Proculians, realising the importance of assigning the parties 
their proper roles because their obligations are essentially 
different, argued that in sale the ware and the price, the buyer 
and the seller, are plainly marked off from each other, whereas 
in the exchange of one merx for another you cannot tell which 
performs the function of price and which corresponds to the 
ware. Gaelius Sabinus tried to meet this objection by showing 
that the distinction could be drawn in some cases of exchange, 
e.g, when the one party offered a thing for sale (rem vencUem 
hahens) and agreed to take another thing for it by way of price ; 
and in such a case the emperor Gordian allowed an action 
analogous to the (ictio empti (G. iv. 64. 1). At best this was 
only a partial answer, and it failed to establish an objective 
test generally applicable. With this exception, the view of 
Proculus, that the price must be in current money, was settled 

1 n, vii. 472. 2 ji^ yi, 234. 
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without money ; for instance, if I give a robe for a tiinic, Sabinus 
and Caesius consider it purchase and sale, ISferva and Proculus 
r^ard it as barter. Sabinus cites the testimony of Homer, who 
tells, in the following lines, how the Greek army bought wine 
with bronze, iron, and slaves : ' then the long-haired Greeks got 
themselves wine — some with bronze, some with gleaming iron, 
some with hides, some with live oxen, and some with slaves.' 
But these lines seem to point not to sale, but to exchange ; and 
so do those other lines: 'then Zeus, the son of Kronos, reft 
Glaucus of his wits, so that he exchanged arms with Diomede, 
son of Tydeus.' A better confirmation of his opinion would be 

law before the end of the classical period, and was confirmed in 
294 A.D. by a rescript of Diocletian and Maximian (C. ib. 7). 
Henceforward barter was classed with the innominate real con- 
tracts of the type do ut desy and as such was not actionable 
until one party had made his prestation. Inst. iii. 23. 2. 

The main points of difference by Boman law were : (1) Sale 
was a consensual contract, barter a real contract, depending for 
its force on performance {datio ret) by one party. An agreement 
to sell gave rise to a binding obligation, an agreement to exchange 
did not, being regarded as nudum pactum (D. 19. 4. 1 pr.— 2). 

(2) In exchange the property in the thing must be passed, 
and so a good title is required on both sides (D. ib. § 3, alienam 
rem dantem nullam contrahere permutatione?n) ] the seller was 
not bound to give a title as owner, but only to warrant quiet 
enjoyment. 

(3) Delivery passed the property in things exchanged, but not 
in things sold, unless the price was paid or secured or credit 
given. This, again, afiTected the question of risk. 

(4) A safe might be rescinded on the ground of laesio enormisy 
an exchange could not. 

(5) The legal remedies were different : e.g, a seller who has 
given delivery on credit cannot demand his goods back in default 
of payment, he can only sue the buyer for the price ; but the 
party who has made the first prestation in an exchange is 
entitled, on failure of the counter prestation, to annul the 
bargain and recover his ' res ' by condictioy or alternatively to sue 
praescriptis verbis for due performance or damages. 

In modem law the contract of exchange is, like sale, con- 
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magis autem pro hac sententia illud diceretur, quod alias idem 

poeta dicit : 

irpiaro Kredreaaiv eolaiv} 

sed uerior est Neruae et Froculi sententia: nam ut aliud est 
uendere, aliud emere, alius emptor, alius uenditor, sic aliud est 
pretium, aliud merx : quod in permutatione discemi non potest, 
uter emptor, uter uenditor sit. 

2. Est autem emptio iuris gentium, et ideo consensu per- 

sensual, and its legal effects are generally the same. Gp. 
Pothier, VenUy §§ 620—630. It is a contract where the con- 
sideration for the transfer of goods from one person to another 
consists of other goods; but where it consists partly of other 
goods (cp. p. 149 infra) and partly of money, the contract is 
deemed to be sale (Sheldon v. Cox (1824) 3 B. & C. 420). 
The proper remedy, where one of the exchanging parties has 
delivered goods and the other omits to send goods in return, is 
to bring an action for breach of the agreement, not for goods 
sold ; a contract of beurter cannot be changed into a contract to 
pay in money, unless the parties come to a fresh agreement to 
that effect, as by striking a balance in money (Harrison v. Luke 
(1845) 14 M. & W. 139). See further, Benjamin, Sale, p. 3, 
note 4. 

In Scots law the two contracts are on the same footing as 
regards moveables, but there is an important distinction between 
a sale and an exchange (' excambion ') of lands. In sale, 
warrandice is a personal obligation, unless there is an express 
agreement for real warrandice; but in excambion there is an 
implied real warrandice, in virtue of which the party suffering 
eviction from the subject he has received in exchange has a 
right of recourse upon his own lands in preference even to third 
parties who may have acquired rights. Ersk. Inst. ii. 3. 28. 

§ 2. Mancijyatio, which was to some extent the forerunner of 
contract of sale in the early law, required for its validity a 
solemn ceremonial to which aliens could not competently be 
parties. Informal sales by bare agreement were no doubt 
common, but the early law did not recognise them as grounds 
of action unless some solemnity of word or deed was super- 
induced upon them by oath, stipulation, nexum, or the like, for 

1 Od. i. 430. 
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the words used by the same poet in another place : ' he bought 
her with his wealth.' But the view of Nerva and Procnlus is 
the truer one ; for as we distinguish between buying and selling 
and between buyer and seller, so the wares and the price are 
different things ; but in barter we cannot determine which is 
buyer and which is seller. 

2. Sale is a contract tVm gmiium^ and is therefore completed 

which the presence of the parties was an indispensable requisite. 
The distinctive point about contract of sale is, that it depends 
on simple consent, which of itself creates mutual rights Und 
duties such as delivery and payment. This effect is here 
ascribed to the Jvj^ Qeidium, a phrase which properly denotes 
that body of usages and rules which was originally adopted or 
worked out by the praetor peregrinus to regulate the dealings 
of aliens inter se or with citizens, and was gradually assimilated 
under the authority of the urban praetors and the jurists into 
the general law and held to be applicable to all free men alike. 
In much the same way the recognition of bills of exchange was 
due to the law merchant (lex mercatoria), a body of trade 
customs which prevailed generally in the Middle Ages and was 
gradually recognised as binding law in the commercial centres 
of Europe, 

The consensual contracts were wholly institutions of this 
' common law of the world.' As regards sale, the all-important 
stage in its history was the recognition of a formless agreement to 
sell as actionable, and the conversion of the early form of the actio 
emptiy which was based upon stipulations and express agreements, 
into a bona^ fidei action, a change which probably took place in 
the last century of the Bepublic. One of the chief advantages 
of the new system was that parties in different places could now 
negotiate a sale, because it required no words of style as a 
stipulation did, and consent might be notified by letter or verbal 
message. 

It may be remarked in this connection that the Roman texts 
throw no light on the difficult questions as to the time at which 
a contract by correspondence is to be held as completed, or 
within which a retractation of a proposal or an acceptance can 
be effectually made. The peculiar character attaching to the 
modern postal and telegraph services would in any case have 
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agitur et inter absentes contrahi potest et per nuntium et per 
litteras. 

altered the conditions of the problem. Still the theoretical 
discussions of the modern civil lawyers are interesting, e,g. 
Vangerow, § 603 ; Windscheid, § 306 : the extreme views are — 
(1) that there is no contract till the second party's acceptance 
of the first party's offer is brought to the knowledge of the 
latter; and on the other side (2) that a manifestation of will 
or intention to accept closes the bargain, even before it is com- 
municated to the proposer : but there is great variety of opinion 
among the partisans of the second view as to how much must 
be done in order to bind the proposer and bar him from a 
revocation of his offer ; some hold the writing of a letter of 
acceptance, some its despatch, some its arrival at the destination 
fixed, to be sufficient notice to make the bargain absolute. 

By our law the contract is concluded by the posting of the 
acceptance within the prescribed or a reasonable time, no matter 
what becomes of the letter afterwards. Durdop v. HiggiTa 
(1848) 1 H. L. C. 381 ; Household Fire Insurance Co. (1879) 
4 Ex. Div. 216; cp. Pollock, Contract, p. 32 sq. and note B; 
Bell, Princ. § 78. 

Terminology. The terms employed in connection with sale 
are of some interest. The bilateral contracts, especially sale and 
hiring, are frequently denoted by double names (emptio- 
venditio, locatio-condudio) corresponding to the twofold aspect 
of the transaction. Such precision of language is un- 
necessary, for the one term necessarily calls up the other by 
association, and would be excessively cumbrous for ordinary 
purposes. Hence we find that where no emphasis is to be laid 
on the mutual relationship of the parties, the legal writers use 
either word indifferently to designate the contract as a 
whole (e.g, Ulpian in L. 2), just as the French and we 
usually speak of 'vente' 'sale,' while the Germans from the 
opposite point of view call it * kauf.' It is, perhaps, an indica- 
tion of a certain liking for legal pedantry in the Roman mind, 
that we not uncommonly meet with tautologies of this kind 
even in lay writers. 

Ihering makes too much of the double names sometimes 
applied to the bilateral contracts when he presses this usage 
into the service of his peculiar theory that the Bomans never 
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by coDsent, and may be concluded by messenger or letter, with- 
out the parties being present. 

conceived of bilateral obligation in our sense at all, and that 
these contracts really consisted of two unilateral agreements 
(originally two stipulations) placed side by side, and yet 
mutually independent. Gp. Mommsen, Beitrdge^ iii 418. 

Emere, as its compounds indicate, and as Festus remarks in 
three places, had in early Latin the same sense as surnere (take) 
or accipere (take of consent, i,e. receive), but there seems to be no 
example of this use in the classical authors ; even in Plautus it 
means to buy, to acquire for an equivalent in money. There is 
no warrant for the assumption that the original meaning survived 
alongside of the specialised sense. 

The verb and its derivatives (emptio, emptus) are used of two 
stages in a sale, sometimes of the conclusion (perfectio) of the 
contract, sometimes of its performance and the resulting acquisi- 
tion of property rights. 

Merx is used by Paul in this text as a technical term for the 
thing sold as opposed to the price, when he is pointing out the 
distinction between sale and exchange. He probably felt that 
res was too ambiguous for this purpose. It may be noted that 
Tnjtrx does not occur in the definitions of sale given by Gains (iii. 
149, sq.), and in the Institutes (iii. tit. 23). Elsewhere it is 
used without special reference to sale, in the general sense of 
* merchandise,' * wares,' and it is said not to include immove- 
ables nor slaves (D. 50. 16. 66 ; ib. 207). 

Mercari is merely a synonym for emere, as disirahere is for 
vendere. 

Alienare includes, of course, many other forms of divesting 
oneself of property besides sale. It connotes nothing more than 
the parting with a thing ; sometimes as opposed to sale it implies 
transfer of ownership (D. 50. 16. 67 pr. ; ib. 28). 

Lastly, lex venditioiiis may signify (1) a general statement 
of the terms of the sale ; or more particularly (2) any special 
condition, reservation, or obligation agreed on by the parties when 
making their bargain and embodied in a lex, which apparently 
might be either written or oral. Compare the expressions 
legem dare fundOy lex pignoriSy lex censorial and the like, in the 
Digest, passim. 
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2. Ulpianus libro l ad Sabinum. 

Inter patrem et filium contrahi emptio non potest, sed de rebas 
castrensibus potest. 

1. Sine pretio nulla uenditio est : non autem pretii numeratio 
sed counentio perficit sine scriptis habitam emptionem. 

L* 2 pr. — So rigorously did the early law insist on the unity 
of the family and its subordination to its one head, that no 
dependent member of it could hold property for himself ; and it 
was a corollary of this, that there could be no civil obligation 
between a filixcsfamUias, and his paterfamilias, or any other 
person subject to the same potestas (D. 5. 1. 11 ; Gains, iv. 78), 
though there might be natural obligation. In the early Empire 
this incapacity was removed, to a limited extent, both as regards 
property and obligation : a filitis might have a separate estate 
belonging to him in full property, consisting of his acquisitions 
as a soldier on active service {castrense peeulium), in respect 
of which he could contract even with his father on an equal 
footing: filiifamUias in castrensi peculio nice pairum famiHarum 
fungurUuT (D. 14. 6. 2). The same doctrine was extended, under 
Constantine and his successors, to a son's earnings in the Civil 
Service and the Church {peeulium qium-castrense). 

§ 1. Price. It was a settled rule that a definite (cerium) 
price was of the essence of sale, Inst. iii. 23. 1 ; and further, 
the price must be serious (L. 36), i,e, there must be intention 
to exact it ; but it was sufficient for the 'validity of the contract 
that there had once been a price really incumbent upon the 
buyer to pay : non-payment, or release from payment at a later 
date, did not nullify the sale. Code iv. 38. 9 : empti fides ae 
uenditi sine qiuintitaie nulla est : j^l^^o autem pretio nxm nume- 
rato, sed solum tradita possessions istiiismodi eontra^ctus nxni hahetur 
irritus, nee idcirco is qui comparavit minus recte possidet quod soluta 
summa qicam dari conuenerat negattcr, Cp. Pothier, Vente, § 18. 

The requirement of certainty did not mean that the price must 
of necessity be stated in the contract, but only that it should be 
capable of ascertainment in some way indicated therein. In 
particular, it may here be noted that, according to a decision of 
Justinian's {Code iv. 38. 15 ; cp. Inst. iii. 23. 1), an agreement that 
the price should be fixed by the valuation of a third party named 
was effectual if he actually fixed a price ; but if such party would 
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2. Ulpian. 

There can be no conti*act of sale between a father and son 
except with reference to what falls under the son's peculium 
castrense, 

1. There can be no sale without a price ; but it is not the 
payment of the price, but the agreement of parties, which com- 
pletes a sale carried through without writing. 

not, or could not make a valuation, the sale was void, because no 
price had been settled. It was thus, in principle, a conditional 
sale. The decision was in accordance with the opinion of 
Proculus; Labeo had held such an agreement void(G. iii. 140). 
It follows from Code I, c, that the arbitrator must be named (cp. D. 
45. 1. 43) ; and it seems his valuation was binding, however capri- 
cious it might be, though such a result is contrary to the general 
principle that a reference to an arbitrator, in a honae fidei con- 
tract, is to be taken as a reference to the arhitrium boni viri 
(D. 50. 17. 22, 1). But see Pothier, * Ten^^, § 24. 

If there was no agreement at all about the price, or the mode 
of ascertaining it, — e.g. if I order goods without asking the price, 
or give out a job without mentioning terms, — that was not con- 
tract of sale at all, but an innominate contract, under which a 
money equivalent for the goods delivered or work done could be 
recovered by actio praescriptis verbis: if the sum claimed was 
unreasonable, the judge had power to modify it. See Inst, iii. 
24. 1 ; D. 19. 5. 22 ; 17. 2. 79 ; 18. 1. 35, 1. 

The principles bearing on agreement to sell at a valuation have 
been adopted into English law {Vickers v. Vickers (1867) K E. 
4 Eq. 529, at p. 535). In that case one party, after appointing 
a valuer, refused to allow him to proceed with the valuation, and 
thus prevented the completion of the contract ; heldy that there 
was no existing contract which the Court could specifically 
enforce, and that it was impossible to substitute another 
arbitrator. 

But in cases where the contract does not fix the price, or 
point out the mode of ascertaining it, our law has developed 
the idea of an implied understanding that the buyer shall pay 
a reasonable price. See S. G. A. §§ 8, 9 ; Benj. p. 144. 

Proof of Sale. The general rule was, that none of the 
consensual contracts required to be in writing (Tmf. iii. tit. 22): 
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3. Ulpianus libro xxviii ad Sabinum. 

Si res ita distracta sit, ut si displicuisset inempta esset, con- 
stat non esse sub condicione distractam, sed resolui emptionem 
sub condicione. 



hence, in countries which have followed the Eoman law, all kinds 
of evidence, parole as well as written, are admitted in proof of 
the commercial contract for the sale of goods. Gp. S. G. A. 
§ 3. There is one peculiar rule of evidence in England and 
America, the famous Statute of Frauds (29 Chas. 11. c. 3, sec. 17) 
having made a note or memorandum in writing indispensable 
for a valid contract * for the sale of any goods, wares, and 
merchandise, for the price of £10 or upwards,' except the buyer 
has received part of the goods, or has given something in earnest 
or in part payment ; see S. G. A. § 4. By the statutory law of 
most countries writing is indispensable for the sale of certain 
kinds of property not coming under the description of merchan- 
dise, e.g. lands, ships, patent rights, etc. ; but it does not seem 
to have been essential in any case by Boman law. 

The parties might, however, agree to reduce the contract to 
writing, and in that case Justinian enacted that its completion was 
suspended till the deed or record was duly executed ; and in the 
meantime there was locus poenitenticLe, so that either party might 
resile, subject to the penalty, if buyer, of forfeiting the arrha he 
had given (if any), or, if seller, of restoring double that which he 
had received. Code iv. 21. 17 ; Inst, iii. 23 pr. His object was 
to obviate disputes, which had previously occurred, as to the 
effect of such an agreement, writing having been employed some- 
times with the intention of suspending the contract, some- 
times merely to preserve evidence of its terms. Cp. Ersk. iiL 
2. 2. 

L. 3. Pactum displicentiae. — ^A special agreement of this 
sort ' ut, si res displicuerit, inempta sit/ belongs to the class of 
adjected pacts which might be made either at the time of the 
contract as subsidiary to it, or after an interval for the purpose 
of modifying the existing obligations, L. 72 pr. The party in 
whose favour this pact was made (usually the buyer) reserved 
power to himself to resile from the contract at his pleasure if he 
were dissatisfied. Sometimes the right was made conditional 
upon payment of a fine (multa paenUenticUis) ; sometimes a period 
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3. Ulpian. 

When a thing is sold on the terms that, if disapproved by the 
buyer, it shall not be held as bought, it is fettled that it is not 
the completion, but the rescission of the sale that is made 
dependent upon the condition. 

within which it must be exercised was agreed upon ; if no period 
was fixed, disapproval might be intimated, and the thing returned 
within sixty days — this was the statutory rule, at all events, in 
sales of slaves (D 21. 1. 31, 22 and 23). If the party entitled 
did resile, it was held that there had been an effective sale which 
was now put an end to by a resolutive condition : 9ed et ilia 
emptio pura est, vbi convenit ut si displicuerU, intra diem cerium 
inempta sit (D. 41. 4. 2, 5 ; cp. C. iv. 58. 4; D. 18. 5. 6 ; 43. 
24. 11, 13). It was, however, in the power of the parties to 
invert this agreement, so as to give it the character of a suspen- 
sive condition: si pkumerU, erit tiH empta {Inst, iii 23. 4). 
The actions available for enforcing the pact were the a/^io empti 
(D. 19. 1. 11, 3), and the actio redhibiUyria under the edict of 
the aediles (C. iv. 58. 4). If the party resiling had in the mean- 
time constituted any real rights over the subject, they stood ; 
e.g, if the buyer had hypothecated the thing, the seller could 
demand that before rescinding the contract he should clear off 
the hypothec (D. 20. 6. 3). Where the condition is resolutive, 
the most important effect is that the ownership of the thing 
sold, which passes by delivery to the buyer, may be divested by 
giving timeous notice of dissatisfaction. Suppose the thing has 
been injured or totally destroyed without fault on the buyer's 
part, is he still entitled to disapprove and have the sale can- 
celled ? There seems to be no direct authority on the point, 
since Julian's statement in D. 18. 2. 2, 1, that the risk passes 
with the property under a resolutive condition, may be meant to 
apply only to in diem addietio and such other conditions as are 
not dependent on the mere will of the party seeking to cancel 
the contract. Some civilians think that the seller bore all risks ; 
others hold that the sale could not be cancelled if the thing had 
ceased to exist, i.e. that the risk of total destruction lay upon the 
buyer according to the maxim res peril domino, whereas the risk 
of deterioration remained with the seller. 

The corresponding bargain in our law is * sale on trial,' or ' on 
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A. PoMPONius libro ix ad Sabinum. 

Et liberi hominis et loci sacri et religioei, qui habeii non 
potest, emptio intellegitur, si ab ignorante emitur, 

5. Paulus libro v ad Sabinum. 
quia difficile dinosci potest liber homo a seruo. 

approbation.' As to the passing of the property in goods sold on 
approval, see S. G. A., § 18, rule 4. Htad v. Tattersall (1871) 
7 Ex. 7, is an example of such a provision operating as a reaolu- 
live condition (' condition subsequent '). A bought a horse of B, 
warranted to have been hunted with the Bicester hounds, under 
the condition that he was to be at liberty to return it, if it did 
not answer its description, up to the following Wednesday. 
While in A's possession the horse took fright and sustained 
injuries, though not through any neglect or default on his part. 
A returned the horse within the time, as not corresponding to the 
warrantry, and sued B for the price he had paid. Held, that A's 
right to return was unaffected by the accident that happened to 
the horse while in his possession ; and oblserved, that the effect 
of the contract was to vest the property in the buyer, subject to 
a right of rescission in a particular event, when it would revest 
on the seller, who as eventual owner should bear the risk of 
depreciation. As a general rule, however, where goods are sent 
on trial or ' on sale or return/ the condition, while unfulfilled, 
suspends the contract, and there is no completed sale ' until the 
approval is given either expressly, or by implication resulting 
from keeping the goods beyond the time allowed for trial.' See 
Elphick V. Barnes (1880), 5 C. P. D. 321, for circumstances in 
which the sale of a horse, under a condition of eight days' trial, 
was held not to be absolute, so long as the vendee had an option 
to return ; the horse having died on the third day without fault 
of either party, the maxim res perit do7nino was applied, and the 
vendor held not entitled to recover the price. 

In the Scotch case, Graham v. Pollock (1763) M. 14198, effect 
was given to a 2^^'^^ displicentia^. Brown v. Marr (1880) 7 R. 
427, and Macdonald (1888) 15 R. 998, may be consulted for 
divergent opinions on the question whether the condition implied 
in a bargain of ' sale or return ' is resolutive or suspensive. 

LL. if 5. Sale of ' res extra commercium/ — ^When an 
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4. POMPONIUS. 

The purchase of a free man and of sacred and religious ground, 
although they cannot he held as property, is considered valid, 
provided the buyer is ignorant of their true character. 

5. Paul. 
because it is difficult to distinguish a free man from a slave. 

agreement was impossible of performance because it stipulated 
for something either physically impossible or, what was held 
equivalent (D. 45. 1. 137, 6), inconsistent with legal principle, 
the agreement was void according to the general rule 'impos^ 
sibilium nulla obligatio,' and the obligor got off his engagement 
scot free. But an exception was made in favour of one who 
bought a freeman under the impression that he was a slave/ 
probably for the practical reason stated in L. 5 that such a 
mistake was highly excusable. The conditions of the slave 
traffic at Bome subjected the purchaser, no matter how careful, 
to a serious risk of error ; for, in addition to the ordinary abuses 
of the trade, such as kidnapping, substitution, and the like, with 
which readers of Plautus are familiar, it was common for free 
men to let themselves be sold as slaves in order to share in the 
price — a practice so rife under the Empire that the fraud had to 
be repressed by refusing such persons the right to assert their 
freedom (D. 40. tit. 13); and, further, it was only to a limited 
extent that the slave population was distinguishable by marked 
characteristics of race or colour. The sale of a supposed slave 
was, therefore, treated like the sale of a thing not belonging to 
the seller; the purchaser in good faith was protected against 
the risk of the pseudo slave proving his free status, just as he 
was in the other case against eviction at the hands of the true 
owner, by the seller's obligation to indemnify him if he was 
disturbed in his possession. See infra L. 34, 2 ; 70 (which 
proves that fraud on the seller's part was not an essential con- 
dition of his responsibility, as might be inferred from Inst. iii. 
23. 5); D. 21. 2, 39, 3. 

But Pomponius does not treat the sale of a free person as the 
only exceptional case ; he appears to hold generally that, if the 
buyer is in good faith, the sale of any res extra commerdum is 
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6. PoMPONius libro ix ad Sabinum. 

Sed Celsus filius ait hominem liberum Bcientem te emere non 
posse nee cuiuscumque rei si scias alienationem [prohibitam] 
esse: ut sacra et religiosa loca aut quorum commercium non 
sit, ut publiea, quae non in pecunia populi, sed in publico usu 
habeantur, ut est campus Martins. 

1. Si fundus annua bima trima die ea lege uenisset, ut, si in 
diem statutum pecunia soluta non esset, fundus inemptus foret et 

valid in the sense that it makes the seller liable to an actio 
empti as for eviction: and the passage in the Institutes (iii. 23. 
5) is to be read in the same sense. Ulpian, Paul, and Modestine, 
on the other hand, appear to indicate the contrary opinion (LL. 
22-24 ; 34, 1 ; 62, 1 infra, and notes). Savigny {OU. ii § 81) 
denies that there is any contradiction in the passages cited ; but 
even among those who agree with him in denying that there is 
an ' antinomy,' there is no consensus of opinion as to the meaning 
of the authorities; some hold that the validity of these sales 
is generally recognised, others find the opposite doctrine in all 
the texts. 

L. 6 pp. — Some inferior MSS. insert ^prohibitam ' before esse: 
* if you know that the law forbids alienation.' Some editors get 
the same sense by inserting ' nxm' A construction for the 
genitive * cuiuscumque rei' may be got either by supplying 
^emptionem esse* from what precedes, or by repeating * cdiena- 
tionem.* 

Res sa/yrae and religiosae are defined in Inst. ii. 1. 7~9 ; Gains, 
ii. §§ 6, 9. Res puUicae are of two kinds: (1) some belong to 
the people in the same sense as things belong to a private owner 
{e.g. the ager puhlicus, public slaves, etc.), and are said to be in 
jpatrimonio seu pecunia popidi — they are capable of alienation 
and are proper subjects of contract; (2) others are in usu 
puilico, i.e. owing to their nature or destination no private person 
can own them, but all may use them — they cannot be alienated 
so long as they retain their character. 

§ 1. Lex commisBoria. — This pact entitles one party to a 
contract to treat it as a nullity in case the other party fails to 
fulfil his engagements at the proper time (D. 18. tit. 3. passim). 
In practice it was imposed on the buyer, in the interest of the 
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6. POMPONIUS. 

But Celsus the younger says that you cannot knowingly pur- 
chase a free man, nor anything whatever which you know to be 
inalienable ; for example, sacred and religious spots, or ground 
withdrawn from commerce, such as public places not belonging 
patrimonially to the community, but dedicated to the public use, 
eg, the Campus Martins. 

1. If lands are sold to be paid for by instalments in one, two, 
and three years, under the condition that, if the price be not paid 

seller, as a security for payment of the price in credit sales, 
and it could not be enforced by the buyer against the will of 
the seller. As soon as the price was due and unpaid, the seller 
could, without making a formal demand for payment, cancel the 
sale, or at his option hold the buyer to it, and sue him for the 
price and damages ; he must exercise his option promptly, and 
when he had once declared his choice in any way he could not 
go back upon it. D. 18. 3. 2. In case of doubt, this agreement 
was treated as a resolutive condition ; accordingly the risk passed 
at once. 

Where the price was payable by instalments, the right to 
resile generally arose as soon as one of the instalments was in 
arrear, so here and D. 4. 4. 38 pr. ; but it was quite permissible 
to make the agreement inoperative till the date of the last instal- 
ment had passed without payment. Cp. D. 13. 7. 8, 3, which 
exemplifies the different ways of conferring on the pledgee the 
right to sell a pledge given in security of an annual payment, 
and supplies two forms of such a clause (1) si qnapecunid sua die 
soluta non erit, the effect of which was to give a power of sale 
after default of the first payment, and (2) nisi sua quaque die 
pecunia soluta esset, which suspended the power of sale till the 
last instalment was due and unpaid. 

This point may be illustrated by the class of questions arising 
in our Courts upon contracts for the sale of goods to be delivered 
and paid for by instalments. It is not settled whether default 
in making delivery of the first or any subsequent instalment goes 
to the root of the consideration and justifies the buyer in can- 
celling the contract, apart from any special evidence of the 
intention of parties ; but the failure of the buyer to pay the first, or 
any subsequent instalment of the price, is not regarded as enough 
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ut, si interim emptor f undum coluerit fructusque ex eo perceperit» 
inempto eo facto restituerentur, et nt, quanti minoris postea alii 
uenisset, ut id emptor uenditori praestaret: ad diem pecunia 
non soluta, placet uenditori ex uendito eo nomine actionem esse, 
nee conturbari debemus, quod inempto fundo facto dicatur 

'per 86 to entitle the seller to rescind the contract. Freeth v. Burr 
(1874) L. R 9 C. P. 208 was the case of a contract to deliver 
pig-iron in two parcels, half in two weeks, the remainder in four : 
payment, net cash fourteen days after delivery of each parcel. 
Owing to delay of six months in delivering the first parcel, the 
buyers refused to pay for it, claiming a right to set off the loss 
that they had sustained through being obliged to procure other 
iron ; but they still urged the delivery of the second parcel. The 
seller treated the refusal to pay as a breach and an abandonment 
of the contract, and declined to deliver any more. Held he was 
wrong and liable in damages for the non-delivery ; and observed 
that ' in cases of this sort, where the question is whether the one 
party is set free by the action of the other, the real matter for 
consideration is, whether the acts or conduct of the one do, or 
do not, amount to an intimation of an intention to abandon the 
contract' Cp. Mersey Steel Co. (1874) 9 App. Ca. 434 ; S. G. A. 
§ 31 ; Turiifndl (1874) 1 R. 730 ; Bell, Prin. § 108. 

The Ux c. had certain penal consequences, for the buyer is (by 
implication of law, where not by express agreement) bound to 
forfeit what he has given as earnest, and what he has paid to 
account of the price, but is allowed to retain, as compensation 
for his loss, the fruits he has meantime gathered (D. 18. 3. 6 ; 
ib. 4, 1 ; ib. 8). 

The seller might even go so far as to stipulate by a special 
covenant that the vendee should be responsible to him for any 
loss sustained on a re-sale of the goods, and for the produce or 
fruits that had accrued from the subject pendente condiiionc : as 
in the case here figured, and in D. 18. 3. 4, 3. 

The actio venditi was the proper action for enforcing restora- 
tion of the subject and its accessions, and all other claims arising 
under the pact ; for the action on a bonae jidei contract extended 
to all matters embraced in any adjected pact, and was competent 
even where it had been agreed that the contract should be off in 
a certain event — this was the opinion of Sabinus ; but Proculus, 
considering it absurd that an action intended to secure the 
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by the term fixed, the sale shall be held cancelled, and if the 
purchaser in the interval crops the lands, he shall account for the 
produce upon the rescission of the sale, and shall make up to 
the seller any loss he may sustain by reselling for a less price, 
— it is settled that, if the price be not paid by the term 
appointed, the seller can bring a contract-suit on that ground. 
The statement that an action on sale will lie, although the sale 
is declared off, need not occasion any difficulty; for in all 
cases of sale the intention is more important than the language : 



execution of a contract should be used to annul it, held that an 
o/Aio praescriptis verbis was the proper procedure (D. 19. 5. 12). 
The Sabinian view, followed with some hesitation by Paul (D. 
18. 5. 6), and adopted here with more confidence by Pomponius 
prevailed in the end. Cp. D. 18. 3. 4 pr. ; 19. 1. 11, 3. ; ib. 6. 
The pact (he ai^es) was intended simply to release the vendor, 
on the expiry of a certain period, from his chief contractual 
engagements (delivery, etc.), and to invest him again with the 
free disposal of his property, but not to have retroactive effect 
so as to annul all that had gone before, as if the contract had 
never been made. Its continued efficacy for some accessory 
purposes is plain, both from the penal consequences which 
followed, and from the consideration that, if it had been 
rescinded to all intents, the lex commissoria as an adjected pact 
would have equally lost its force. 

It is a disputed question whether the seller was entitled to 
bring a rci vindicatio, ie. to claim the thing sold as his, on the 
ground that the property in it (which passed to the buyer upon 
delivery where credit was given) had been revested in him as the 
direct result of his exercising his right to rescind the sale. The 
main authorities on the point are the Eescripts in C. iv. 54. 1—4, 
and they seem to yield a negative answer: see Girard, Droit 
romain, p. 705 sq. Of course where the agreement was to 
operate as a suspensive condition, the seller as undivested owner 
could maintain a real action against the person in possession. 

Unpaid Seller's Bights. — The tendency of modern law is 
more favourable to the transfer of property and the security of 
commerce; it rejects the idea of any implied condition or 
hypothec for security of the price after actual delivery; and 
even express conditions, of the nature of the lex commissoria^ to 
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actionem ex uendito futuram esse : in emptis enim et uenditis 

potius id quod actum, quam id quod dictum sit sequendum est, 

et cum lege id dictum sit, apparet hoc dumtaxat actum esse, ne 

uenditor emptori pecunia ad diem non soluta obligatus esset, non 

ut omnis obligatio empti et uenditi utrique solueretur. 

2. Gondicio, quae initio contractus dicta est, postea alia 

pactione immutari potest, sicuti etiam abiri a tota emptione 

potest, si nondum impleta sunt quae utrimque praestari 

debuerunt. 

7. Ulpianus Libro xxvm ad Sabinum. 

Haec uenditio serui ' si rationes domini computasset arbitrio ' 

enable the seller to rescind a completed sale and reclaim the 
goods after they have been delivered into the actual or con-, 
structive possession of the buyer, in the event of his failure to 
pay the price by an appointed day, are jealously interpreted. 
A resolviive condition of this kind is treated in Scots law 
as a personal obligation only, effectual between the vendor and 
vendee, but of no avail against third persons, eg, the creditors 
of the vendee or bond fide purchasers from him ; but if the con- 
dition as to payment be so conceived as to be truly suf9pc7i$ivc of 
the sale, the property does not pass till the condition is purified, 
and therefore it cannot be attached by the buyer's creditors (Bell, 
Com, i., 260). See further, p. 44 infra. In England, the 
vendor's sole remedy against the vendee who has got possession 
of his goods, and wrongfully neglects or refuses to pay for them, 
is, like that of other creditors, by personal action for the price : 
he cannot treat the contract as rescinded, because the vendee 
makes default in paying at the appointed time {MariindaU v. 
Smith (1841) 1 Q. B. 389), a stipulation as to the time of 
payment not being deemed by English law to be of the essence 
of the contract (S. G. A. § 10). Similarly, by the civil law, 
the dctio venditi was the only competent process for a vendor 
who had sold- on credit and given delivery, without seeming 
himself by the lex commissoria, C. iv. 30. 8; C. iv. 44. 14; 
Pothier, Fen^c, § 475. By S. G. A. § 19 the seller may in 
terms reserve the 'right of disposal' of delivered goods until 
certain conditions are fulfilled, with the result that the property 
meantime does not pass, notwithstanding the delivery ; and such 
a reservation is implied in some cases of shipment. 
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and in the present case, notwithstanding the terms used in the 

contract, it is plain that the intention was simply that the seller 

should not continue under obligation to the purchaser in the 

event of the money not being punctually paid, not that both 

parties should be released from every obligation incident to a sale 

2. A term made at the inception of the contract may be varied 

by a subsequent agreement, just as the sale can be abandoned 

altogether, so long as the parties have not fulfilled their mutual 

obligations. 

7. Ulpian. 

The sale of a slave on these terms, ' If he give in satis- 

But as regards the earlier stages of sale, before the buyer is in 
actual possession, our law (see S. G. A. §§ 38-48) studies the 
interest of the unpaid seller by giving him certain righU dgainsi 
the goods: (1) if the seller is still in possession of the goods, and 
the buyer, whether solvent or insolvent, makes default in pay- 
ment of the price, the seller has by English law a 'lien,' by 
Scots law a ' right of retention,' differing in principle but similar 
in practical effect (see Black (1867) 6 Macp. 136); (2) if the 
goods have passed out of the hands of the seller into the posses- 
sion of a neutral carrier or middleman in the course of transit to 
the buyer, the seller has, by the common law of both countries, 
the right of ' stoppage in transitu* i,e. of intercepting the goods, 
if he can, and resuming possession,. provided the buyer is insol- 
vent ; (3) a right of re-sale under certain circumstances ; (4) in 
Scotland a seller can arrest or poind the goods while in his own 
hands (S. G. A. § 40). On stoppage in transitu, see Kendal 
(1883) 11 Q. B. Div. at p. 368. It is now enacted by S. G. A. 
§ 48 (1) that the seller, by merely exercising the right of 
stoppage, does not rescind the contract of sale, but is still a 
creditor for the price. 

§ 2. ' Condido ' has not its technical sense here ; it means 
simply any term of a sale. Any consensual contract can be 
discharged by contraritis consensus ' re integra' so long as nothing 
has followed upon the conclusion of the contract. Matters are 
not entire if, e.g., the seller is freed by accidental destruction of 
the thing sold. C. iv. 45. 2. 

L. 7 pr. — The case put is that of the sale of a slave by his 
owner, subject to the condition * if he renders accounts to my 
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condicionalis est: condicionales autem uenditiones tunc per- 
ficiuntur, cum impleta fuerit condicio. sed utrum haec est 
uenditionis condicio, si ipse dominus putasset suo arbitrio, an 
uero si arbitrio uiri boni ? nam si arbitrium doraini accipianius, 
uenditio nulla est, quemadmoduni si quis ita uendiderit, si uoluerit, 
uel stipulanti sic spondeat ' si uoluero, decern dabo ' : neque enim 
debet in arbitrium rei conferri, an sit obstrictus. placuit itaque 
ueteribus magis in uiri boni arbitrium id coUatum uideri quam 
in domini. si igitur rationes potuit accipere nee accepit, uel 
accepit, fingit autem se non accepisse, impleta condicio emptionis 
est et ex empto uenditor conueniri potest. 

1. Huiusmodi emptio * quanti tu eum emisti,' * quantum pretii 
in area habeo/ ualet: nee enim incertum est pretium tam 
euidenti ueuditione: magis enim ignoratur quanti emptus sit, 
quam in rei ueritate incertum est. 

2. Si quis ita emerit : ' est mihi fundus emptus centum et 
quanto pluris eum uendidero/ ualet uenditio et statim impletur : 



satisfaction/ and the question is, what is the import of the 
condition ? If it means that the accounts are to be submitted 
absolutely to the arbitrary decision of the seller, the sale is 
a nullity; it falls under that class of conditional dispositions 
where the condition depends on the mere will of the person to 
be bound (* the obligor '), which therefore, as a rule, create no 
obligation, no * vinculum juris quo necessitate adstringimur/ D. 

44. 7. 8 : sub hoc condidone * si uolam * nulla Jit dbligatio : pro 
non dicto enim est quod dare nisi uelis cogi non possis : so in D. 

45. 1. 17, et saepe, of stipulations : and as the engagements in a 
contract of sale are reciprocal, neither party is bound, C. iv. 38. 
13: In uendentis uel ementis uoluntatem coUata condidone com- 
parandi, quia Twn adstringit necessitate conirahentes, dbligatio nulla 
est : iddrco dominus inuitus ex huiusmodi conue^ttione rempropriam 
uel quilibet alius distrahere non compellitur, (Sale on approval, 
* si res emptori pkumerit* must be treated as an exception from 
this general principle: Savigny, Syst, iii. § 117. 2). But the 
condition admits of an interpretation which will support the sale, 
for Ulpian lays it down (in the same book of his Commentary on 
Sabinus, from which this text is taken) as a general rule of con- 
sjiruction, that a condition qualifying a bonaefidei contract whereby 
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factory accounts to his master/ is a conditional sale ; and such 
sales are complete when the condition is fulfilled. But does the 
condition here mean, that the slave's accounts shall be submitted 
to the judgment of his master, or of a fair-minded person ? If we 
take it as referring to the master's opinion, the sale is void, — it is 
just like selling on condition that one chooses, or like answering 
the question in a stipulation thus, ' If I please, I will give ten 
aurei,' for it must not be left to the party himself to decide whether 
he is bound or not. And so the old jurists adopted the view 
that this condition imported a reference to the judgment of an 
impartial person and not to the master's whim. If, therefore, 
the master might have had accounts stated, but declined to take 
them, or if he has received them but gives out .the contrary, the 
condition is purified, and the action on purchase can be brought 
against the vendor. 

1. A purchase on such terms as * for what you gave for him,' 
* for the money I have in my coffer,' is good ; for the price is 
not uncertain, where the terms are so plain : the parties, indeed, 
may be ignorant of the amount of the price, but it is not really 
indeterminate. 

2. If a purchaser makes these terms, ' I buy the land for 1 00 
aurei and whatever more I shall sell them for,' the sale is valid, 



any matter is referred to the opinion of the owner or his agent is 
to be taken as a reference to the judgment of a vir bonus (D, 50. 
17. 22, 1). The jurists, applying this principle to the present 
case, read the condition as implying the reasonable discretion of 
a competent man. The bontis vir is a sort of standard embodi- 
ment of honesty and aptitude for the equitable settlement of 
disputes, just as the pattern householder (bonns paterfamilias) 
serves as a criterion of his distinctive qualities, ordinary and 
reasonable care and prudence. 

§ 1. The contract is incomplete if the price is left open ; but 
it is sufficiently fixed, if it is defined by some objective fact, past 
or present, at the time the contract is made. It is, in fact, 
certain, and all that remains is to ascertain it. Cp. D. 45. 1. 75. 

§ 2. If a part of the price is fixed within the contract, it is 
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habet enim certum pretium centum, augebitur autem pretium, si 
pluris emptor fundum uendiderit. 

8. PoMPONius libro ix ad Sabinum. 

Nee emptio nee uenditio sine re quae ueneat potest intellegi. 
et tamen fructus et partus futuri recte ementur, ut, cum editus 
esset partus, iam tunc, cum contractum esset negotium, uenditio 
facta intellegatur : sed si id egerit uenditor, ne nascatur aut fiant, 
ex empto agi posse. 

enough ; the rest may be left to depend on a future and uncertain 
event. Cp. D. 19. 1. 13. 24. It may be inferred that a sale 
would not be complete if the whole price were fixed by refer- 
ence to a contingency which may or may not happen, e.g, a 
bargain to sell you my house for the same price as may be 
got for the adjoining one is a conditional sale. Cp. Pothier, 
§ 28. 

L. 8. Sale of ' res ftitura.'- — It is essential to the idea of 
sale that there should be a subject {res) to which the contraxst may 
attach. But the law allowed things not yet in existence, things 
which might never exist to be sold ; how is this to be reconciled 
with the rule that there can be no sale sine^ re ? Two cases of 
the sale of future and uncertain things must be distinguished : 
(i.) It may be intended to make the contract conditional upon 
the thing sold coming into existence ; if it failed, no claim would 
arise on either side apart from fault {e.g, interference to prevent 
the land or the animals yielding their increase would let in 
the (Jbctio enipH, on the principle that to put hindrances in the 
way of the fulfilment of a condition leads to the same results as 
if it had been fulfilled, cp. D. 50. 17. 161); if it came into 
existence, the buyer must pay the price, in proportion to the 
quantity, no matter whether the quality came up to expectation 
or not. The civilians call this ' emptio rei speratae' and hold 
there is a presumption for it where the thing sold may be 
expected in the ordinary course of nature to come into existence, 
as the young of animals or a future crop. See pr. mpra ; L. 39, 
§ 1. In D. 45. 1. 73 a stipulation for a future crop is treated 
as pura, but not exigible till performance becomes possible, 
Pomponius here seeks to harmonise such a sale with the general 
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and is immediately complete ; for the seller gets a fixed 
price of 100 aurei, which will be increased if the purchaser 
gets more for the lands. 

8. POMPONIUS. 

There cannot possibly be a purchase or sale without a thing 
for sale; and yet the law recognises the purchase of future 
produce and young unborn, in the sense that, on the occurrence 
of the birth, the sale is regarded as relating back to the time 
when the bargain was made ; but if the seller tries to prevent 
the subject coming into existence, the action on purchase is 
competent. 



rule by the fiction that, as soon as the thing is extant, it may 
be considered the specific subject of the original bargain, (ii.) 
The intention may be that the contract is to stand and the 
price to be paid in any event, whether much, or little, or 
nothing comes of the chance; the buyer's obligation is to be 
absolute, while the seller's will depend upon the issue of events. 
The texts describe this as * emptio ypd' or 'aleae' (see § 1 
mipra; D. 19. 1. 12; ib. 11, 18; 17. 4. 7; ib. 11), and the 
current doctrine is that there is a presumption for it where the 
thing sold is a mere expectation, dependent on a chance. 
Benjamin (p. 127) questions the usual illustration — cast of 
a fisherman's net for a given sum — as being a case of hire of 
materials and labour rather than sale. Pomponius treats emptio 
spei as an exceptional case of a sale sine re\ but that is a 
misconception, the true subject of the sale being the prospect or 
chance of getting the thing, and not the thing itself, just as 
the equivalent for the price of a lottery ticket is the chance of 
success in the drawing, which may come to nothing, but in the 
meantime possesses a money value. Such a chance is a ' res* in 
the legal sense of the word, quite as much as a claim of debt 
or other incorporeal is. 

The presumptions above mentioned are not admitted by all 
civilians; in any case they will yield to any clear indication 
that the parties intended the one kind of bargain or the 
other. 
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1. Aliquando tamen-et sine re uenditio intellegitur, ueluti cum 
quasi alea emitur. quod fit, cum captum piscium uel auium uel 
missilium emitur : emptio enim contrahitur etiam si nihil in- 
cident, quia spei emptio est : et quod missilium nomine eo casu 
captum est si euictum fuerit, nulla eo nomine ex empto obligatio 
contrahitur, quia id actum intellegitur. 

0. Ulpianus libro xxviii ad Sabinum. 

In uenditionibus et emptionibus consensum debere intercedere 
palam est: ceterum sine in ipsa emptione dissentient sine in 



§ 1. Missilia means things thrown to the mob as largess : it was 
held to be the intention of the owner to transfer the property to 
an uncertain person, and so each individual in the crowd becomes 
owner of what he gets (Inst ii. 1. 46; D. 41. 1. 9, 7); the 
present text implies that the appropriation is not complete till 
the scramble is over, the seller in the case figured not being 
answerable for. what he picks up, and then has wrested from him 
{evictum)y but only for what he gets and can keep. 

It would seem that res fiiturae, in the sense of things to be 
made to order, from materials to be procured, could not be the 
subject of a contract of sale on civil law principles ; see Inst. iii. 
24. 4; D. 19. 2. 2, 1 ; h. t. 20 and 65. It is mostly in 
this sense that we now use the term: '"future goods" mean 
goods to be manufactured, or acquired by the seller after the 
making of the contract of sale,' S. G, A. § 6 2 : they may 
be the subject of an agreement to sell, but not of an actual 
sale so as to pass the property and the risk, § 5, cp. p. 57 infra ; 
Lunn V. Thornton (1845) 1 C. B. 379 ('goods which should at 
any time thereafter remain and be in the dwelling-house '). This 
distinction is quite foreign to the Eoman law. 

The sale of a spes is recognised by modern authorities — 
Pothier, § 6; Erskine, 3. 3. 3 ; Benj. p. 126; but there seem 
to be no decided cases quite in point. See, however, dicta per 
Martin, B., * No doubt a man tnay buy a chance of obtaining 
goods, but here the plaintiff bought the slates * (Buddie v.. Green 
(1857) 27 L. J. Ex. 24); and per Eichards, C. B., 'If a man 
will make a purchase of a chance, he must abide by the conse- 
quences ' (Hitchcock v. GUddings, 4 Price 135). The sale of an 
expected inheritance (which is not illegal by our law, Ea/jfff v. 
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1, In some instances, however, we can conceive of sale even 

without any thing sold, as when one buys a * chance/ Such is the 

case when you buy the hawl of a fisherman's or fowler's net, or 

all the largess one can pick up, for there is a valid sale even if 

nothing should be got, because you bought an expectation ; and, 

as regards the sale of largess, the seller incurs no obligation in 

respect of anything that is wrested from him after he has picked 

it up, for that is presumed to have been the intention of the 

parties. 

9. Ulpian. 

Consent is, of course, a necessary element in every contract of 
sale; and if the parties are not agreed, — whether about the 

Brovm (1708) Mor. 9492 ; Cook v. Fuld (1850) 15 Q. B. 460) 
and of a goodwill (as defined by Lord Eldon, ' the chance that 
the old customers will resort to the old place ') are perhaps the 
nearest analogies to the eviptio spci. 

Several illustrations of the eviptio rei speratae occur. Thus it 
was held in the old case of Grantham v. Hawley (quoted by 
Benj. 4th ed., p. 82) that there could be a valid sale of future 
goods which had a potential existence, Le. were the natural growth or 
increase of something already belonging to the seller. So Pothier 
(§5) recognises the sale of the expected produce of a vineyard, 
just as * futures ' are sold on our Cotton Exchanges. Cp. dicta 
OS to the sale of next year's crop of apples in a specified orchard 
{Thacker v. ffardi/ (1878) 4 Q. B. Div. 685, an action for 
indemnity and commission on Stock Exchange contracts made 
by a broker for a client who was speculating on * differences' ; 
Waits V. Friend (1830) 10 B. & C. 446 (contract for sale of a 
crop of turnip seed not yet sown); Hale v. Rawson (1858) 4 C. 
B. 85, where a contract for the sale of tallow to be delivered on 
the safe arrival of a certain vessel, was held to be conditional on 
the single contingency contemplated, viz. the arrival of the vessel, 
and, the vessel having arrived with no tallow on board, the seller 
was found liable in damages for non-delivery. 

LL. 9— 11. Mistake. — These three leges may be taken 
together, as they all deal with certain cases of mistake {error). 
Other passages on the same topic are LL. 14; 15; 34pr. ; 41, 
1 ; 44 ; 45 ; 57 ; 58 ; 62, 1 ; and 19. 1. 21, 1. 

Ulpian starts by laying down the general principle in L. 9 pr. 
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pretio siue in quo alio, emptio imperfecta est. si igitur ego me 
f undum emere putarem Cornelianum, tu mihi te uendere Sem- 
pronianum putasti, quia in corpore dissensimus, emptio nulla 
est idem est, si ego me Stichum, tu Famphilum absentem 
uendere putasti : nam cum in corpore dissentiatur, apparet nullam 
esse emptionem. 

1. Plane si in nomine dissentiamus, uerum de corpore constet, 
nulla dubitatio est, quin ualeat emptio et uenditio : nihil enim 
facit error nominis, cum de corpore constat. 

2. Inde quaeritur, si in ipso corpore non erratur, sed in sub- 
stantia error sit, ut puta si acetum pro uino ueneat, aes pro auro 
uel plumbum pro argento uel quid aliud argento simile, an 
emptio et uenditio sit. Marcellus scribsit libro sexto digestorum 
emptionem esse et uenditionem, quia in corpus consensum est, 
etai in materia sit erratum, ego in uino quidem consentio, quia 
eadem prope oxfixla est, si modo uinum acuit : ceterum si uinum 
non acuit, sed ab initio acetum fuit, ut embamma, aliud pro alio 
uenisse uidetur. in ceteris autem nullam esse uenditionem puto, 
quotiens in materia erratur. 

that one of the essentials of a contract of sale is consent of the 
parties ; but there is no real consent if the parties are not at one 
upon the following particulars — the legal category to which the 
bargain belongs, the price, or any other point (such as the person 
contracted with, or the subject-matter of the contract). Now, 
one source of misunderstanding or want of agreement is the 
absence of true ideas (ignorance), another is the presence of false 
ideas (error) ; but as these differ only in so far as the one is 
negative and the other positive, they are generally discussed 
together under the same head of Mistake. That subject belongs 
to the general theory of contract, so that it may be assumed here 
that error an stcch has in general no legal effects at all, because 
it merely affects a person's motives ; it is only in exceptional 
cases of what is called essential or fundamental error (error 
in essentialibus) that it operates to avoid a contract. On proof 
of such error, the contract is absolutely null and destitute of 
legal effects for both parties (LL. 11, 1; 41, 1); it is not 
merely voidable at the option of the party mistaken. The 
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nature of the transaction, or about the price, or on some other 
point, — there is no completed contract. Hence if I supposed I 
was buying the Cornelian estate while you meant to sell me 
the Sempronian, the sale is a nullity, because we are not at one 
as to the subject-matter. It is just the same if I believed I was 
buying Stichus and you intended to sell me Famphilus, the slave 
not being present : we have different individuals in view, and so 
the sale is plainly void. 

1. If we are agreed upon the subject-matter and differ only 
about its name, there is of course no doubt about the validity of 
the sale ; for a mistake about the name is immaterial, if the 
identity is not in dispute. 

2. A further question is, Whether there is a sale in cases 
w^here there is no mistake about the specific thing, but only 
about its nature ? — for instance, if vinegar is sold for wine, 
bronze for gold, lead or anything else resembling silver for silver. 
According to Marcellus {Digest, book vi.), the sale is valid, 
because the parties were agreed as to the subject sold, though 
mistaken about its composition. In the case of the wine I agree 
with him, if it has merely turned sour, for it is still practically 
the same substance ; but if the stuff is not wine turned, but has 
all along been vinegar, such as we use at table, it would appear 
that one commodity has been sold for another. In the other 
cases, the sale is void, in my opinion, there being a mistake 
about the kind of material. 

question dealt with here is, what kind of error is inconsistent 
with the mutual assent required for a contract of sale ? 

The first case taken up is error in corpore, mistake as to the 
identity of the tiding to be sold : if the buyer and seller had 
different things in view, that is fatal to the contract. It is the 
same in other bilateral contracts (D. 44. 7. 57), and in stipula- 
tions (D. 45. 1. 83, 1; ib. 137, 1). Even delivery will not 
pass the property or confer possession ad nsticajnonem in face of 
such an error (D. 41. 2. 34). As to mistake about the identity 
of an accessory, see infra L. 34 pr. 

Secondly, the parties may intend the same specific thing, but 
give it a wrong name: such error in nomine has no effect 
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1 • Paulus libro v ad Sabiuum. 

Aliter atque si aurum quidem fuerit, detenus autem quam 
emptor existimaret : tunc enim emptio ualet. 

(L. 9, 1 ; cp. D. 45. 1. 32), just as a misdescription of a 
person or thing in a testamentary writing is immaterial, if the 
identity is not in dispute, faha demonstratio rum nocet dummodo 
constet de persona. The mistake being in the expression merely 
and not in the intention, a court of law will correct it by the 
context, or by proper extrinsic evidence. 

Again (L. 9, 2), though the parties have the same thing in 
view, there may be a mistake as to what is here called its svb- 
stantia, and elsewhere (LL. 11 and 14) its materia, — that is, 
error as to its quality or material attributes. The older 
civilians reserved the name error in substantia for mistake about 
the material or substance of which a thing is made, and treated 
it as essential error in all cases ; whereas an error as to its 
qualities, its goodness, etc., was called error in honitate, and was 
held, as a rule, to be non-essential. But Savigny {Syst, iii. 
§§ 137, 138) has shown that this distinction is irrelevant, 
though logically correct : for instance, if a buyer thinks a female 
slave is a male slave, the sale is void, yet the idea of a difference 
of materia or substantia between the sexes is out of the question. 
Similarly, in all the cases where the jurists hold a sale null by 
reason of mistake about the materia, Savigny finds that the 
nullity is due to something else than the abstract idea of 
substance (ovaia) ; and he lays down a principle, which has been 
generally approved in spite of the difficulties presented by one 
or two of the texts, viz. that an error of this kind is essential 
when a quality is wrongly attributed to the subject-matter 
of the agreement, in virtue of which the tiling would, according 
to the ordinary ideas and language of trade, fall under a 
different category of merchandise from what it actually belongs 
to. In other words, a sale is not void unless the difference 
between the thing sold, as it is, and as it is mistakenly supposed 
to be, amounts to a difference in kind, according to commercial 
usage ; for then as Ulpian puts it, alitul pv alio vcnisse vidctur. 

In the examples here given the words aurum acs, etc, prob- 
ably mean vessels of gold, bronze, etc., and not the unwrought 
metal, which could not so readily be mistaken. Cp. L. 14. The 
mistake of a base metal for a precious metal avoids the contract, 
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10. Paul. 

It is different when the thing sold is really gold, but of poorer 
quality than the buyer thought ; in that case the sale stands. 



even though the article be plated (L. 41, 1), because gold and 
silver articles are a special class of goods, of high intrinsic value 
apart from the workmanship, and the workers in these metals form 
a class quite distinct from coppersmiths or plumbers. Appar- 
ently Marcellus (like Labeo, quoted by Marcian in L. 45) held 
the view that error in materia did not rescind the contract — an 
opinion superseded by that of Ulpian ; indeed they are not really 
in agreement even to the extent stated in the text, for Ulpian 
distinguishes bad wine from stuff that is not wine at all, and up- 
holds the sale of the former for the same reason as Paul upholds 
the sale of inferior gold (L. 1 0), whereas the sale would stand in 
both cases according to Marcellus, but for a different reason. 

A mistake about the fineness of gold is not essential, because 
gold may be more or less alloyed without ceasing to be gold in 
the ordinary trade sense (L. 10). 

Savigny explains the case put in L. 11, 1 (cp. 19. 1. 11, 5) in 
the same way: mistake about the dex of a slave is essential, 
because male and female slaves were considered distinct ' lines ' 
in the slave trade. It is not the distinction of sex, but the 
difference of employment that is material ; female slaves were em- 
ployed in household work, male slaves in trades and agriculture. 

L. 15, 1, p. 36, brings out the qualification that it is only 
excusable error that is a ground of relief ; a party who fails to 
take ordinary pains or to make proper inquiry cannot escape 
the coiisequences of his negligence. Error of motive is considered 
in D. 19. 1. 5, 1, p. 148. Error as to the exigence of the sub- 
ject-matter (LL 15 pr. and 57) and as to its being in comniercio 
(LL. 4, 6, etc.) belong to a different region of law, pp. 15, 37. 

For mistake as to other particulars, the following are the 
leading texts: D. 12. 1. 18, 1 (error in ner/otio, mistake as to the 
nature of the transaction); D. 12. 1. 32 (error in persona, 
mistake as to identity of the other party); D. 19. 2. 52 (crroi* 
in quantUate, mistake as to amount of price, etc., cp. p. 87); 
D. 17. 1. 49 (error in dominio^ mistake as to party's legal rights 
in the subject, cp. p. 38). See Vangerow, § 604. 

Some English cases on Mistake coming near the above may be 
cited here. In Gompertz v. Bartleit (1853) 2 E. & B. 849, the 
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11. Ulpianus libro xxvin ad Sabinum. 

Alioquin quid dicemus, si caecus emptor fuit uel si in materia 
erratur uel in minus perito discernendarum materiarum ? in 
corpus eos consensisse dicemus ? et quemadmodum consensit, 
qui non uidit ? 

1. Quod si ego me uirginem emere putarem, cum esset iam 
mulier, emptio iialebit : in sexu enim non est erratum, ceterum 
si ego mulierem uenderem, tu puerum emere existimasti, quia in 
sexu error est, nulla emptio, nulla uenditio est 

purchaser of what purported to be a foreign bill of exchange, but 
was really a domestic bill and worthless because unstamped, was 
held entitled to recover the price from the vendor on the ground 
that the article did not answer the description of that which was 
sold, viz. a foreign bilL ' The case is precisely as if a bar was 
sold as gold, but was in fact brass, the vendor being innocent. In 
such a case the purchaser may recover.' This statement is scarcely 
definite enough: what is implied in^o anro, *as gold,' is (1) a 
mistake common to the buyer and seller, each believing that the 
subject-matter is gold, and (2) a mutual intention to contract about 
Qold and nothing else. Cp. L. 14 infra. But the ground of judg- 
ment in the case cited was not so much mistake, as failure to deliver 
a genuine article marketable by the name used in describing it ; 
for it is well settled that a sale under a particular description is 
equivalent to a condition precedent to the vendor's right of 
action, and, if something else is delivered instead of the described 
article, the buyer may reject, and recover the price if paid. Cp. 
S. G. A. § 13: * Where there is a contract for the sale of goods 
by description, there is an implied condition that the goods shall 
correspond with the description.' Where, however, the article 
tendered answers the description, the buyer must, in the absence of 
fraud and warranty, take it with all faults. In Wider v. Sckilizzi 
(1856) 17 C. B. 619, there was a contract for the sale of Calcutta 
linseed, and it was held the buyer had a right to expect an 
article saleable in the market as such. ' If a man buys an article 
as gold, which everyone knows requires a certain amount of alloy, 
he cannot be said to get " gold " if he gets an article so depreciated 
in quality as to consist of gold only to the extent of one carat' 

The rule governing all questions of mistake as to the subject- 
matter of the contract is fully explained in Kennedy v. Fanama 
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11. Ulpian. 

But what if the buyer was bliud, or if he mistook the material, 
or lacked experience in discriminating between materials ? Can 
we say that the parties are agreed upon a specific thing ? But 
how can there be assent by one who has not seen the thing ? 

1. If I buy a female slave supposing her to be a virgin, when 
she is not so, the sale will stand ; for there was no mistake about 
the sex. But if I sell you a slave woman, and you suppose 
you are buying a slave boy, the contract is an absolute nullity, 
because there is a mistake about the sex. 

Mail Co. (1867) L. R 2 Q. B. 580. * An innocent misrepresenta- 
tion or misapprehension does not authorise a rescission unless it 
is such as to show that there is a complete difference in substance 
between what was supposed to be and what was taken, so as to 
constitute a failure of consideration/ After referring to LL. 
9-11, Lord Blackburn proceeds : ' The principle of our law is the 
same as that of the civil law ; and the difficulty in every case is 
to determine whether the mistake or misapprehension is as to the 
substance of the whole consideration, going, as it were, to the 
root of the matter, or only to some point, even though a material 
point, an error as to which does not affect the substance of the 
whole consideration.' With Ulpian's example of a female slave 
thought to be a virgin when she was not, he compares Street v. 
Blayy 2 B. & Ad. 456, where it was held, in the case of a horse 
supposed to be sound but not really so, that if the belief was 
induced by an honest misrepresentation as to its soundness, 
though it may be clear that both vendor and purchaser thought 
that they were dealing about a sound horse and were mistaken, 
yet the purchaser must pay the whole price, unless there was a 
warranty. If the misapprehension relates only to some quality 
or accident, even though that may have been the actuating 
motive to the purchaser, yet the contract remains binding. 

It should be noted that by English law a sale will not be 
avoided by the mistake of one side alone as to a material attri- 
bate, unless produced by the other party. The same law seems 
laid down for Scotland in Stewart v. Kennedy (1890) 15 App. Ca. 
at p. 121, 'in the case of onerous contracts reduced to writing, 
the erroneous belief of one of the contracting parties, in regard to 
the nature of the obligations which he has undertaken, will not 

3 
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12. PoMPONius libro XXXI ad Quintum Mucium. 

In huiusmodi autem quaestionibus personae ementium et 
uendentium spectari debent, non eorum quibus adquiritur ex eo 
contractu actio : nam si seruus meus uel filius qui in mea 
potestate est me praesente suo nomine emat, non est quaerendum, 
quid ego existimem, sed quid ille qui contrahit. 

18. PoMPONius libro IX ad Sabinum. 

Sed si seruo meo, uel ei cui mandauero, uendas sciens fugitiuum, 
illo ignorante, me sciente, non teneri te ex empto uerum est. 

14. Ulpianus libro xxviii ad Sabinum. 

Quid tamen dicemus, si in materia et qualitate ambo errarent ? 
ut puta si et ego me uendere aurum putarem et tu emere, cum 
aes esset ? ut puta coheredes uiriolam, quae aurea dicebatur, pretio 
exquisite uni heredi uendidissent eaque inuenta esset magna ex 
parte aenea? uenditionem esse constat ideo quia auri aliquid 
habuit. nam si inauratum aliquid sit, licet ego aureum putem, 
ualet uenditio : si autem aes pro auro ueneat, non ualet. 

be sufficient to give him the right to rescind, unless such belief 
has been induced by the representations, fraudulent or not, of the 
other party to the contract;* and in Smith v. Hughes (1871) 
L. R 6 Q. B. 597, it was observed that passive acquiescence of 
the seller in the self-deception of the buyer does not entitle the 
latter to avoid the contract In the civil law, on the contrary, 
the sale was always avoided by the buyer's essential error, no 
matter whether the seller shared in it or not, and in the latter 
case, whether he was passively acquiescent in or actively furthered 
the misconception. See further. Pollock, Contract, p. 464 sq. 

LL. 12, 18. — See for details as to the contractual capacity of 
a slave ox filiusfamUias, Inst, ii. tit. 9 ; iii. tit. 17 and 28 ; and as 
to the liabilities arising from their contracts, iv. tit. 7. Though 
the owner or father took all benefit and got the title to sue on 
the contract, yet if any question affecting its validity arose, it 
was only the actual contractor's intention and information that 
were relevant. Of course, if the slave acted merely as a ' nuntius * 
or intermediary between his owner and the other party, the con- 
tract is in reality the owner's, and he can sue or be sued directly. 
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12. POMPONIUS. 

In such questions, however, the persons we must look to are 
the actual parties to the contract, not those who may be entitled 
to sue under it ; when my slave, or a son under my power, buys 
in his own name, in my presence, the question is not what is in 
my mind, but what is in the mind of the contracting party. 

13. POMPONIUS. 

But if you knowingly sell to my slave or mandatary a slave 
whom I know to be a runaway, though he does not know it, 
undoubtedly no action on purchase is maintainable against you. 

• 14. Ulpian. 

But what if both parties were mistaken about the nature and 
quality of the thing ; for example, if I thought I was selling and 
you thought you were buyiog gold, when it was bronze ? or 
suppose that an heir bought from his co-heirs at a fancy 
price a bracelet, described as being of gold but afterwards found 
to consist in great part of alloy. It is certain that the sale is 
good because there is some gold in it. For if a thing, which I 
took to be pure gold, contains an admixture of gold, the sale 
stands : but if bronze be sold as gold, the sale is void. 

The case contemplated in L. 12 is where the son or slave contracts 
in his own name with the knowledge of his 'pater or dominus, but 
without express authority (jussum). 

In L. 13 the case is one of authorised agency ; a slave or an 
* extranea persona ' buys a slave for his principal in virtue of a 
mandate, and a question arises as to a vUium affecting the slave. 
Here the knowledge of the contracting party is plainly the material 
fact, (a) If the mandatary knows the slave to be a runaway, it 
matters not whether the mandant knows or not ; no action is 
competent at the instance of either (D. 21. 1. 51, 1). (b) li the 
mandatary is unaware but the mandant knows, the former can 
maintain the actio redhibitoria, and cannot be met by the plea 
that his principal knew all the while (D. loc. cU.) ; but if, as is 
figured here, the mandant sues the action, he can be effectually 
met by the plea of fraud. See as to fugitive slaves, L. 35, 3 infra, 

L. 14. — Savigny infers from the words ambo errarent that 
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15« Paulus libro v ad Sabinum. 

£t si coDsensum fuerit in corpus, id tamen in reiiim natura 
ante uenditionem esse desierit, nulla emptio est. 

1. Ignorantia emptori prodest, quae non in supinum homineni 
cadit. 

the examples put in LL. 9-11 sfwpra are not cases of common 
error, and from the phrase cuts 'pro auro ueneat that here the 
vendor was cognisant of the vendee's mistake and contributed to 
it. If so, the fraud would entail other consequences besides the 
reduction of the sale, e^. obligation to indemnify the vendee for 
any prejudice he may have sustained. 

If iTiauratum means * gilded, plated,' there is an antinomy 
with L. 41, 1, p. 90. But the contradiction disappears if the 
meaning is * made of gold and alloy ' : a vas inaurcdum might 
quite well pass as aureum, provided it contained some gold, just 
as we speak of a * gold ' watch. 

Materia and qualitas are not to be taken as synonyms ; they 
refer to distinct cases, (1) error as to the stuff or material, (2) 
error as to its quality or goodness. Qualitas occurs in D. 19. 1. 
21, 2 (question as to valuable or common wood), ib. 22 (pro- 
portion of acreage in meadow and in vineyard), ib. 42, etc., clearly 
referring to the condition of the thing as more or less good, and 
so of more or less value. 

It seems that in a Stipulation a mistake as to the material 
properties did not make the transaction void, if parties were 
agreed as to the specific subject (corpus), D. 45. 1. 22 ; cp. Inst. 
iii. 19. 23 ; D. 13. 7. 1, 2 (pledge). The reason for this differ- 
ence (according to Ihering, Geist, iL 428) is that the formal 
contracts reflect the materialism of the old strictum Jits from 
which they emanated, while sale looks to the intention more 
than the external fact in the spirit of the later jurisprudence to 
which it belongs. Even in sale we trace a development of 
opinion : for Marcellus (9,2 supi^a) argued that, when a buyer 
mistook a bronze vase for gold and paid for it as such, it was this 
vase he wanted after all, and the sale must stand quia in corpus 
consensum est ; but Ulpian answered No ; the sale is void, for his 
wiU was directed not to the external appearance of the vase, but 
to the essential qualities he assumed it possessed — fitness for its 
purpose, genuineness, and the like: the latter is the accepted 
doctrine of the Pandects, 
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15. Paul. 

Though the specific subject has been agreed upon, yet if it has 
ceased to exist absolutely before the making of the contract, the 
sale is void. 

1. It is only such ignorance as does not argue carelessness 
that will avail the purchaser. 



L. 15 pp. — If the subject sold had perished or been totally 
destroyed before contract made, the sale was absolutely void ; 
and the knowledge or other state of mind of the parties made 
no difference to the rule, which, as Savigny remarks {Byd. iii. 
303), is an argument against mistake being considered the 
ground of nullity. It should also be noticed that a Stipulation 
was void under the same circumstances (D. 44. 7. 1, 9), while 
it was not invalidated by essential error, other than error in 
corpore. The jurists seem to have based the rule on the ground 
of impossibility of performance owing to the non-existence of 
the subject. Cp. h. t. L. 8 pr. (no sale sine rc)\ ib. 44; D. 18. 
4. 7. As Ui partial destruction, see infra LL. 57, 58. 

The rule in S. G. A. § 6 — ' Where there is a contract for the 
sale of specific goods, and the goods without the knowledge of 
the seller have perished at the time when the contract is made, 
the contract is void' — is based on Couturier v. Hastie (1856) 
5 H. L. Ca. 673 (sale of a specific cargo previously lost), a case 
which proceeded on the view that, the parties having contem- 
plated something as existing which was really non-existent, the 
agreement failed for want of any real contents. It was unsuc- 
cessfully argued for the defence that the expectation (spcs) of 
a cargo, subject to whatever might have happened after it was 
shipped, was what the parties meant to contract about. Cp. 
Strickland v. Tttrner (1852) 7 Ex. 208, where the sale of an 
annuity dependent on a life that had, unknown to either, 
already expired at the date of the contract was held void, and 
the purchaser obtained return of the price. 

§ 1. For the rule that ignorance olfact due to gross careless- 
ness is not a ground of relief, see D. 22. 6. 6, ncc supina ignor- 
arUia ferenda est fax^tum ignorantis : D. 21. 1. 55, ?ion . . . dis- 
solutam ignorationem emptoris cxcnsari oportcbit. The prejudicial 
effects that seem to be due to ignorance are really attributable 
to the negligence which causes it. Ignorance of lain was in 
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2. Si rem meam mihi ignorant! uendideris et iussu meo aUi 
tradideris, non putat Pomponius dominium meum transire, 
quoniam non hoc mihi propositum fuit, sed quasi tuum dominium 
ad eum transire: et ideo etiam si donaturus mihi rem meam 
iuBsu meo alii tradas, idem dicendum erit. 

16. Pomponius libro ix ad Sabinum. 

Suae rei emptio non ualet, sine sciens sine ignorans emi : sed si 
ignorans emi, quod soluero repetere potero, quia nulla obligatio 
fuit. 

1. Nee tamen emptioni obstat, si in ea re usus fructus dum- 
taxat ementis sit : 

17. Paulus libro xxxiii ad edictum. 
officio tamen iudicis pretium minuetur. 

general no excuse ; it was presumed to be culpable, for law is 
limited while fact is infinitely various and difficult to interpret 
(D. 22. 6. 2; ib. 9, 2 : D. 17. 1. 29, 1). It was observed in 
Cooper V. Phibbs, L. E. 2 H. L, 149, that in the maxim igTwr- 
antia juris nemincm excusat ' the word jus is used in the sense 
of denoting general law, the ordinary law of the country. But 
when the word jus is used in the sense of denoting a private 
right, that maxim has no application. Private right of owner- 
ship is a matter of fact ; it may be the result also of matter of 
law ; but if parties contract under a mutual mistake and mis- 
apprehension as to theu' relative and respective rights, the result 
is that that agreement is liable to be set aside as having pro- 
ceeded upon a common mistake.' 

The English cases on lecovering back money paid under a 
mistake of fact do not harmonise with the civil law, for negli- 
gence is not held to bar the right : the possession of the means 
of knowledge has no force except as evidence going to show that 
in fact the party was not mistaken. Kelly y, Solari (1841) 9 M. 
& W. 54 ; Balfotir v.Smith (1877) 4 R 454 ; Bell, Prin, § 534. 

§ 2. Mistake as to the ownership of a thing (erro?* in dominio) 
was in general not fatal to a contract about the thing, but it 
prevented transfer of the property by delivery if it was such as 
to be inconsistent with the intention to alienate. Cp. D. 41. 1. 
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2. If I buy a thing from you, not knowing that it belongs to 
me already, and by my direction you deliver it to a third person, 
Pomponius holds that my right of property is not transferred, 
because that was not my intention, but that your supposed 
ownership should pass to him ; and the same result follows when 
you intend to make me a gift of something already mine, and at 
my request you hand it over to some other person. 

16. Pomponius. 

The owner of a thing cannot validly purchase it, whether he 
knows it is his or not: but if he bought it in error, he can 
recover what he paid for it, because no obligation ever existed. 

1. But a man is not barred from purchasing a thing by 
having the mere usufruct of it : 

17. Paul. 

only it will be the duty of the judge to make a deduction 
from the price in such a case. 

35 : .?i procurator metis uel tutor pupUli rem suam quasi mcavi nel 
ptipUli alii tradiderint, non recesdt ah eis dominium et nulla est 
alienatiOf quia n^emo cn-ans rem suam amittit : which is not irre- 
concileable with D. 17. 1. 49 ; see Vangerow, i. § 311. 

LL. 16-18. Purchase of * res sua.' — An agreement to buy 
one's own property was void, whether the buyer was under a 
mistake as to the fact or not : in the latter case, however, he 
could not recover the price by condictio indebiti, for he had paid 
what he knew he did not owe. The ground of the nullity 
was not the mistake, but the fact that an essential element of 
contract, viz. an interest in its execution, was wanting: neque 
pignus, neque dcpositum^ neque precarium, neque emptio, neque 
locatio rei suae consistere potest, D. 50. 17. 45 pr. ; cp. C. iv. 38. 
4. 10; L. 39 pr. infra; D. 19. 2. 9, 6. The principle was 
stated in this way, according to Iheriug, in order to enable an 
owner, who had bought a thing in ignorance of his right of 
property, to make it effectual against the seller suing for the 
price.* In the older system of pleading the plea of ownership 
could not be stated directly as a defence to an action on contract ; 
it had to be put in the form of a denial of the ground of action : 
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18. POMPONius libro IX ad Sabinum. 

Sed si commuDis ea res emptor! cum alio sit, dici debet scisso 
pretio pro portione pro parte emptionem ualere, pro parte non 
ualere. 

1. Si seruus domini iussu in demonstrandis finibus agri uenditi 
uel errore uel dolo plus demonstrauerit, id tamen demonstratum 
accipi oportet quod dominus senserit : et idem Alfenus scripsit 
de uacua possessione per seruum tradita, 

19. PoMPONius libro XXXI ad Quintum Mucium. 
Quod uendidi non aliter fit accipientis, quam si aut pretium 

the sale is void, because its subject is my property. If the owner 
bought in the knowledge of his right, the law construed his 
intention so as to make it consistent with the fact; thus it 
substituted the idea of purchase of possession for purchase of 
property in such a case (L 34, 4). A conditional purchase of a 
thing, in which one had a right of property defeasible in a certain 
event, was quite permissible, for the contract was legally possible, 
and would be capable of execution if and when the event con- 
templated should occur (L. 61). Cp. Pothier, Vente, §§ 8, 9. 

A stijmlaiio for a res »ua made under a mistake was also 
void * natuTcdi rationed like one for a non-existent object or a res 
extra comrturcium (D. 44. 7. 1, 10). 

Though usufruct included very extensive rights over the sub- 
ject, amounting to what we call the beneficial use and enjoyment, 
it was in law only a personal servitude, a jus in re alkna : it was 
quite competent, therefore, for the usufructuary to acquire the fee 
{mida proprietas), whereupon the servitude and the bare property 
were consolidated in the full dominitim. If he bought in ignor- 
ance of his right of usufruct, the sale was valid, but the price 
would be abated by the judge making an allowance for the value 
of the usufruct (L. 17 ; cp. Inst. ii. 20. 9). 

If the subject sold already belonged in part to the purchaser, 
the sale was good for the part which did not belong to him, and 
a deduction was made from the price corresponding to the value 
of the part belonging to him (L. 18 pr.). Cp. S. G. A. § 1. 

The following were substantially cases of parties purchasing 
their own property, not knowing it was theirs ; and the ground 
of judgment seems to have been that they had contracted under 
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18. POMPONIUS. 

If the purchaser and another are co-owners of the subject 
bought, the price should be apportioned according to their shares, 
and the purchase declared valid for the one part and void for the 
other. 

1. Although a slave, in pointing out by his master's orders 
the boundaries of a field he had sold, has, whether by mistake or 
fraudulently, pointed out more than it contains, nevertheless it 
must not be taken that any more was pointed out than his master 
meant to be shown : and the same rule is laid down by Alfenus 
about the delivery of free possession by the hands of a slave. 

19. POMPONIUS. 

The property in a thing sold does not pass by delivery unless 

an implied condition that the subject-matter was in existence, 
which totally failed. In Cochrane v Willis (1865) 1 Ch. App. 
58 a reversioner agreed with the assignee in bankruptcy of the 
tenant for life for the sale of the timber on the estate, and it 
turned out that, unknown to both, the tenant for life was dead 
at the date of the agreement. Held^ that the agreement was 
founded on a mistake, and was without consideration, and the 
Court refused to enforce it. Cp. Jones v. Clifford (1876) 3 Ch. 
Div. 779, and Birtgham v. Bingham, there cited and explained; 
Scrabstcr Harbour Trs. v. Sinclair (1864) 2 Macp. 884. 

The examples of mistake by a slave, given in L. 18, § 1, may 
be compared with the case of a servant who, misapprehending 
his orders, gives delivery of goods without receiving the price, — 
the agreement being for cash on delivery : the property does not 
pass, and the seller can sue for restoration of the goods. Bell, 
Com. i. 258 ; Benj. p. 325. 

L. 10. Payment a condition of property passing. — Sale 

and delivery did not pass the property in the thing sold unless 
(1) the price had been paid, or (2) the seller had received 
personal or real security by guarantee or pledge, L. 53 infra, or 
(3) had relied on the buyer's credit : the satisfaction of the seller 
in one of these three ways was treated as an implied condition 
precedent to the transference of his ownership notwithstanding 
the delivery of possession. So long as the seller remained in 
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nobis Bolutum sit aut satis eo nomine factum uel etiam fidem 
habuerimua emptori sine ulla satisfactione. 

possession of the thing sold, he had a right of retention over it 
in security of the unpaid price {gwvsi pigmis retinere potest, D. 1 9. 
1. 13, 8); and after he had parted with the possession, the 
above rule was applied in his favour, giving him a sort of privilege 
over the subject not only against the vendee but against his 
creditors and purchasers from him as well. The rule held equally 
of moveable and immoveable property; as regards immoveables 
there may be a survival of it in the English equity doctrine of 
the vendor's lien on land sold for the purchase-money. It was 
in effect a rule of construction: the intention to transfer the 
property was to be inferred only from one of the above facts, and 
not from the mere agreement to sell. If the seller handed over 
the subject without receiving the price or security, it was pre- 
sumed that he meant to retain the dominium, so as to be in a 
position, if necessary, to make good his claim by a real action 
(vindicatio) against the buyer or other person into whose hands 
the subject had passed. Delivery following upon sale, donation, 
or other justa causa dominii transferendi, regularly operated a 
transfer of ownership (D. 41. 1. 31 pr.); but the legal presump- 
tion just mentioned barred or at least suspended the normal 
effect of a traditio in virtue of sale, — it was only sale coupled 
with payment or security that formed a sufficient causa. As it 
is only a presumption, the buyer may overcome it by showing 
that the seller gave credit : whether there must be a stipulation 
for credit, or whether it may be inferred from the circumstances, 
is not stated in the texts ; it c^in hardly have been presumed 
from the mere fact of delivery before payment, for that would 
have knocked the bottom out of the rule. 

Sometimes an express agreement was made reserving the pro- 
perty until the price was paid, called pactum rcservaii dominii 
(D. 41. 2. 38, 1 ; 43. 26. 20). This presupposes an intention 
not to exact instant payment, and therefore implies a tacit credit. 
It operated generally as a suspensive condition. Cp. the 
reserved " right of disposal " recognised in S. G. A. § 1 9. 

The practical effect of the rule is exemplified in D. 14. 4. 5, 
18 : its rationale may be inferred from an important passage in 
the Institutes (ii. 1. 41), where it is said to have been laid down 
in the Twelve Tables. Most critics agree tliat this statement 
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the seller has received the price or security for it or has waived 
satisfaction and given credit. 

cannot be taken literally ; the rule can only have reached its final 
shape by a gradual development. Voigt {Die xiL Tafdn, ii. p. 142) 
suggests that Tribonian derived his information not from the Tables 
directly, but through a jurist of the middle Empire, and that the 
Tables contained some provision of the kind applicable to sales 
by mancipation {res venditae et mandpeUae, etc.), which was in 
course of time extended to ordinary contracts of sale by the 
interpretatio of the jurists, whereupon the word tradUm was sub- 
stituted for Tnundpatde in the wording of the rule. Probably the 
reference to security and credit as aequipoUents of payment is 
also an accretion on the original rule. Pignus and expromissio 
presuppose a legally enforceable obligation, and it is fairly certain 
that neither mancipation nor such informal sale as was in daily use 
at the time of the Twelve Tables created such a bond ; besides, 
the only security we know of as existing at that date is vadi- 
7nonium, When coined money came into use, the necessity for 
some statutory protection for the vendor would begin to be felt, in 
order to prevent the Quiritary ownership passing by mancipation 
(which soon became a mere form of conveyance), while the seller 
might not have received the price at the time of the actual sale : 
in which case, as he had no remedy by personal action against 
the purchaser to enforce payment, the law declared him to be 
undivested owner notwithstanding the mancipation.^ This prin- 
ciple once established was maintained during all the stages in the 
history of sale ; but, as it would in its strict form have proved a 
serious hindrance to commerce, the classical jurists may have 
sought to render it more elastic by adding the final clause (which 
appears in the Institutes as a separate proposition) — that the 
giving of credit passes the property immediately. 

This important principle of the civil law found at one time 
considerable acceptance in some foreign systems: thus Pothier 
(Vente, § 322) lays it down that delivery on the title of sale is 
subject to an implied condition which suspends the transference 
of the property till the price is paid or secured, unless credit is 
given expressly, or by implication, as by fixing a term of payment 
or by allowing a considerable time to elapse without a demand 
— otherwise credit is not to be presumed from delivery alone 

' Cp. Muirhead, Kmiian Law, p. 135. 
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20* PoMPONius libro ix ad Sabinum. 

Sabinus respondit, si quam rem nobis fieri uelimus etiam, 
ueluti statuam uel uas aliquod sen uestem, ut nihil aliud quam 

(§ 324). In fact, *a kind of secondary contract' had to be 
entered into at the time of delivery, by which the seller agreed to 
give credit and to renounce his hypothec. The result of this was, 
that not only fraud, going to the root. of the original contract of 
sale, but also a slighter degree of fraud, practised at the time of 
delivery to induce credit, was a sufficient ground for restitution. 

But in Great Britain this principle has not been followed in 
the mercarUile contract of sale. As indicated in the note to L. 6, 
p. 1 9, the unpaid seller has certain rights against the goods, so 
long as they are in his possession or in course of transit to the 
buyer ; but as soon as they come into the possession of the buyer 
by the vendor's authority, the transference is completed and the 
price is matter of personal credit merely. * Sale being perfected, 
and the thing delivered, the property therefore becomes the buyer's, 
if it was the seller's ; and there is no dependence of it till the 
price be paid or secured, as was in the civil law ; neither hypo- 
thecation of it for the price.' Like many of the legal hypothecs 
known to the civil law, it has been swept away ' that commerce 
might be more sure, and everyone may more easily know his 
condition with whom he contracts' (Stair, i. 14. 2). But express 
conditions annexed to the transference will receive effect : thus, 
in Richmond y. Eailton (1854) 16 D. 402, Lord Justice-Clerk 
Hope observed : * The right of property passed by the voluntary 
act of the sellers in giving delivery without any arrangement or 
stipulation as to the price. If parties furnishing goods meant to 
enforce the condition of a ready-money sale, and prevent the 
legal results of delivery voluntarily made according to the law of 
Scotland, they ought as they effectually can to protect themselves 
by insisting on payment or proper arrangements for payment 
before they give delivery.' 

To complete the list of the unpaid seller's securities, it is neces- 
sary to mention the buyer's right of rejection on insolvency, and 
the seller's claim for restitution on the ground of fraud. (1) A 
purchaser, knowing bis insolvency but not yet a bankrupt, may 
and ought to reject goods proffered for delivery at any time 
before they have come into his actual possession, the effect being 
to rescind the contract and restore the property, if the seller 



L. 20.] XVIIL I. DE CONTRAHENDA EMPTIONE. 45 

20. FOHPONIUS. 

According to another opinion of Sabinus, if a man orders an 
article, such as a statue, some special vessel, or a coat, to be made 

does not dissent. Booker & Co. v. Milne (1870) 9 Macp. 314; 
Bell, Prin, § 1310. In England this is treated as part of the 
doctrine of stoppage in transitu, and it is held that after bank- 
ruptcy the buyer cannot reject. (2) Fraud in procuring delivery, 
in particular fraudulent concealment of insolvency, undermines 
the consent given to a contract of sale, and entitles the seller to 
recover the goods after delivery. In Watt v. Findlay (1846) 8 
D. 529, a positive pledge was given at the time of delivery to 
pay two days after, while the party was at the moment preparing 
a petition and affidavit for sequestration. Held, that the property 
of the goods, although delivered, did not pass owing to deceit 
practised in order to induce the delivery. 

L. 20. Sale and location. — The resemblance between these 
contracts was so close that it was found difficult to distinguish 
them in some cases. In both it was necessary that something 
should be delivered in return for a consideration, which must be 
in current money, and must be definite. Where the agreement 
was for the use of land in perpetuity, or for an indefinitely long 
term, as in grants of emphyteusis {Inst. iii. 24. 3 ; Gains, iii 
145, and superficies (L. 32 infra), there was much doubt under 
which head of contract it fell. Again, there was a question as 
to the case here put, where you ordered an article to be made 
for you for a fixed price, the workman supplying the materials : 
the opinion of Cassius was that the transaction was a mixture 
of both contracts, a sale of the material by the workman to 
you, accompanied by a brevi manu delivery of it back to him, 
and a hire of his labour (Gains, iiL 147 ; Inst. iii. 24. 4); but 
the view of Sabinus was ultimately adopted, that the contract 
was a unity {imum esse negotium, D. 19. 2. 2, 1), and that, when 
the workman supplied the material, it was simply sale, and, when 
you found the material, it was location. The criterion is stated 
by Javolen in L. 65 infra in this way : in sale there is a transfer 
of the property in the material from the vendor to the vendee, 
in location there is not {no^i solet locatio dominixcm mutare,J). 19. 
2. 39). Location, however, does in some cases import a trans- 
mutation of property as an incidental result : cum insulam a^di- 
ficandam loco, ut sua impensa conductor omnia fadat, proprietatem 
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pecuniam daremus, emptionem uideri nee posse ullam locationem 
esse, ubi corpus ipsum non detur ab eo cui id fieret : aliter atque 
si areain darem, ubi insulam aedificares, quoniam tunc a me 
substantia profiscitur. 

quidem eomm ad me iransftri et tamen locatio est; local enim 
artifex operam suam, id est fa/^iendi neeessitatem, D. 19. 2. 22, 2 : 
here the ^corpus ipsum' is my site, and it necessarily draws 
to itself the property in the builder's bricks and mortar, when 
they are attached to it, cp. Bell, Com. i. 275. 

In Scots law hiring is held to be strictly * an engagement to 
do certain work upon materials furnished to the workman ' ; but 
when the workman contributes the materials as well as the 
labour, as in the general case of manufactures, it is sale, ' though, 
properly speaking, there are combined with the contract of sale 
other contracts — as locatio operis, mandate, etc.' (Bell, Prin. 
§§ 90, 147). This recalls the opinion of Cassius, that the con- 
tract is a complex one of a peculiar nature. 

The question has been more canvassed in English law, partly 
on account of the former strict rules of pleading which made it 
necessary to sue under different counts, according as the contract 
was for the sale of goods or for work and labour, and still more 
on account of the 17 th section of the Statute of Frauds, which 
has repeatedly raised the question, What is a contract for the 
sale of goods within the meaning of the Statute ? It was at one 
time thought to be a sufficient test to ask, Who furnishes the 
materials ? If it is the employer, the contract is for work and 
labour ; if it is the workman, it is sale : but this alternative does 
not meet some cases — e.g, if I damage a bicycle which I have 
hired from the maker, and employ him to repair it, he can sue 
me for work done and materials furnished by himself to repair 
his own machine (Grrafton v. Armitage (1845) 2 C. B. 336). 
The criterion now approved is thus stated in Lee v. Griffin (1861) 
1 B. & S. 272 : ' If the contract be such that when carried out it 
will result in the sale of a chattel, the party cannot sue for work and 
labour ; but, if the result of the contract is that the party has 
done work and labour which ends in nothing that can become the 
subject of a sale, the party cannot sue for goods sold and delivered.' 
The contract is sale, ' if it contemplates the ultimate delivery of a 
chattel.' Hire-purchase is a fresh source of confusion ; see Helby 
[1895], App. Ca. 471 ; Murdoch (1889), 16 E. 396. 
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for him, agreeing simply to pay the price of it, that falls under 
sale, for it is essential to the contract of hire that the materials be 
furnished by the person for whom the thing is to be made : but 
the case is different \i.e, it is not sale] when I give a site for you 
to build a block of houses on, for there I provide the material. 

When does the property in a special article to be made for 
the buyer vest in him ? The general rule of English law is 
stated in Clark v. Spence (1836) 4 A. & E. 466 thus: 'Under 
a contract for building a vessel, or making any other thing not 
existing in specie at the time of the contract, no property vests 
in the purchaser during the progress of the work, nor until the 
vessel or thing is finished and delivered, or at least ready for 
delivery and approved by the purchaser. The builder or maker 
is not bound to deliver to the purchaser the identical vessel or 
thing which is in progress, but may, if he please, dispose of that 
to some other person, and deliver to the purchaser another vessel 
or thing, provided it answers to the specification contained in the 
contract.' See S. G. A. § 18, rules 2 and 5. But ' if it appears 
to be the intention of the parties to a contract for building a 
ship that, at a particular stage of its construction, the vessel, so 
far as then finished, shall be appropriated to the contract of sale, 
the property of the vessel, as soon as it has reached that stage of 
completion, will pass to the purchaser, and subsequent additions 
made to the chattel thus vested will accessione become his pro- 
perty ' ; and such an intention is to be inferred where the contract 
is to pay for the ship by instalments according to the progress of 
the work, and where the purchaser or some one appointed by him 
regularly inspects the work ; and there is no diffierence in prin- 
ciple between the sale of a ship and any other corpus manufactum 
in course of construction. See per Lord Watson in Seath & Co v. 
Moore (1886) 11 App. Ca. 350, 380. 

In Scotland ' when a manufacture in the workman's hand 
unfinished is purchased, and the price paid ; or when, by 
periodical payments, it is appropriated as it advances, the law 
holds it as delivered' (Bell, Prin, § 1303), on the principle of 
specification, the maker holding thereafter for the true owner. 
This proposition rests on the leading case, Simpson v. Duncanson's 
Crs, (1786) M. 14,204; Bell, Com. i. 189 note, who refers to 
the opinion of Julian (in D. 6. 1. 61, 1) that, where a ship is 
built with another's materials, inopinetas toiins naxns carinae 
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21. Paulus libro v ad Sabinum. 

Labeo scripsitobscuritatem pacti nocerepotius debere ueiiditori 
qui id dixerit quam emptori, quia potuit re integra apertius dicere. 

22. Ulpianus libro xxviii ad Sabinum. 

Hanc legem uenditionis ' si quid sacri uel religiosi est, eius 
uenit nihil ' superuacuam non esse, sed ad modica loca pertinere. 
ceterum si omne religiosum uel sacrum uel publicum uenierit, 
nullam esse emptionem, 

23. Paulus libro v ad Sabinum. 
(et quod soluerit eo nomine, emptor condicere potest) 

24. Ulpianus libro xxviii ad Sabinum. 

in modicis autem ex empto esse actionem, quia non specialiter 
locus sacer uel religiosus uenit, sed emptioni maioris partis 
accessit. 

causam sequitur. The principle of Simpsori's case, as recognising 
in this special class of contracts an equitable exception from the 
strict rule that delivery is essential to pass the property, is thought 
to be still good law, though its authority in the case of a ship 
on the stocks paid for by stated instalments was doubted in 
MBain v. Wallace (1881) 6 App. Ca. 588, where the same result 
was reached by a wide construction of the first section of the 
Mercantile Law Amendment Act. See also Seath & Co,^ supra, 
where it was held that marine engines which were in course of 
construction belonged, on the bankruptcy of the engineer, to his 
trustee, and not to the shipbuilder who had ordered them and 
made advances on them ; in that case there was no express 
stipulation, and no evidence of an intention that the property 
in the completed portions of the work should pass to the 
purchaser on payment of a proportionate instalment of the price« 
These two decisions seem to a considerable extent to assimilate 
the law of both countries as to the property in unfinished ships or 
machinery paid for by instalments during the progress of the work. 
L. 21. — For this rule of construction, compare D. 50. 17. 
172 pr. : in contrahenda uenditione amJnguum pactum contra 
uenditorem interpretanduvi est Cp. D. 2. 14. 39 and 45. 1. 99. 
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21, Paul. 

Labeo has laid down that an ambiguity in the terms of the 
contract ought to be construed against the seller who framed 
them, for he might have expressed himself more clearly while 
matters were still entire. 

22. Ulpian. 

A term of sale to this effect, ' if any of the ground be sacred 
or religious, it is excepted from the sale/ is not superfluous ; it 
applies to plots of moderate size. But if the whole of the ground 
sold be religious^ sacred, or public, the sale is void, 

23. Paul. 
(and the buyer can bring a condictio to recover his money) ; 

24. Ulpian. 

in respect of small plots, however, [without such clause], an 
action on purchase will lie, because the sacred or religious ground 
is not sold specifically, but is an accessory to the sale of the bulk 
of the lands. 

The decisions in D. 8. 3. 30 and 8. 2. 17, 3 illustrate its strict 
application. It is adopted in the French Code, art. 1602, but 
not in English law, though some effect is given to the maxim 
that an ambiguous clause in a contract or writ is to be construed 
against the person founding on it, verba sunt interpretanda contra 
irrofererUem, See remarks on the construction of written con- 
tracts by Kelly, C.-B., in Coddington v. Paleologo (1867) L. E. 
2 Ex. 200. • Erskine says, "Doubtful clauses in obligations are 
to be interpreted against the granter ' {Inst, iii. 3. 87). Life Ass"^ 
of Scotland v. Foster (1873) 11 Macp. 351. 

LL. 22-24. — The clause si quid, etc., amounts to a notice by 
the seller that he does not warrant that some part of the lands 
is not divini iuris, and so exempt from commerce. It may turn 
out that small portions are extra covimercium, in which case the 
sale as a whole is valid, and the clause is essential to protect the 
seller from a claim of damages for eviction from such parcels, 
which the buyer could enforce by action on the contract but for 

4 
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25. Ulpianus libro xxxiv ad Sabinum. 

Si ita distrahatur ' ilia aut ilia res/ utram eliget uendifcor, haec 
erit empta. 

1. Qui uendidit necesse non habet fundum emptoris facere, ut 
cogitur qui fundum stipulanti spopondit. 

this agreement (L 24) : it may be found, however, that the whole 
subject (or the major portion of it) is extra commercium, in which 
case the clause is superfluous, for the sale is void on the general 
ground of impossibility of performance. Ulpian plainly holds a 
contract to sell what is wholly or mainly withdrawn from com- 
merce to be a nullity in all cases, even where the buyer is 
ignorant of the true nature of the subject-matter ; that is the 
case contemplated in L. 22, otherwise there could be no question 
of suing for damages, and, moreover, the condictio indebiti for 
return of the price (L 23) would be inadmissible, because it pre- 
supposes the buyer's ignorance of the circumstance which renders 
the contract void. Paul and Modestine are of the same opinion, 
and probably the compilers of the Digest meant to adopt this 
doctrine, but they inadvertently admitted an excerpt from the 
earlier jurist Pompon ius, to the effect that the sale of a res extra 
commerdum, like that of a free man, is valid in the sense that 
a purchaser in good faith may sue the vendor for damages in 
lieu of the prestation which is impossible (L. 4 supra). 

Observe that, though religious ground was extra commercium, 
there might be a special property in it, viz. the exclusive right 
to use it as a burial-place. Where such a right was attached to 
the ownership of lands, it was transmissible to purchasers as an 
accessory of the * profane ' lands, though incapable of sale by 
itself. See Ersk. ii. 1. 8 ; Pothier, VeTUe, § 10. 

L. 25 pr. — For the effects of an alternative sale; see L. 34. 6. 

§ 1. Seller not bound to give a good title. — ^The obligation 
on the seller was to deliver the subject to the buyer and to 
guarantee the lawful and undisturbed possession of it (praestare 
emptori rem habere licere), not to make him owner (dare): so 
long as the buyer was enabled by delivery to enter on the 
full and uncontested possession (vacua pos9essio\ and to enjoy 
it as matter of fact, he could not complain of any defect in 
the legal title, uenditori sufficit oh cuictionem se ohligare, 
jwssessionem' tradcre et ^>t^?'^an dolo vialo: itaqnc^ si euicfa res 
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25. Ulpian. 

If the sale is of ' this or that thing/ the seller is entitled to 
choose which shall he held to be sold. 

1. The seller of land is not obliged to make it the property of 
the purchaser, as one who promises it by a stipulation is bound 
to do. 

Twm si^, nihil debet (D. 19. 4. 1). Cp. D. 50. 16. 188 pr.: 
habere duobtcs modis dicUur, altero, iure dominii, altero dbtinere 
sine interpelUUione id quod quia emerU, The reason is possibly 
a historical one, reaching back to the time when there was only 
one kind of property at Some, dominium ex iure Quiritium. 
Sale was a product of the ivs gentium, and was therefore accom- 
modated to the legal position of aliens, who would have been 
incapacitated from buying a res mancipi from a citizen, and from 
selling him anything whatever, if the undertaking required of 
the seller had been dare in the technical sense.^ The seller was 
merely bound to transfer all his right and title, and if that was 
defective the buyer was left to complete his title by usucapion : 
in the meantime he had an ample guarantee in the stipulation by 
which the seller warranted him against eviction at the suit of the 
true owner, so that he was quite safe except the seller became 
insolvent Cp. D. 19. 1. 11, 2 ; ib. 30, 1 : Pothier, §§ 1, 48, 
82. See L. 41 pr. infra for a purchase under the special con- 
dition that the seller shall purge the subject of incumbrances by 
a certain date. Celsus held that an express engagement to 
transfer the property (dedi tibi pecuniam ut rnihi Stichum dares, 
D. 12. 4. 16) was not a sale at all, but an innominate 
contract do ut des; but opinion may have changed, for Paul 
(D. 19. 5. 5, 1) does not seem to concur. There is no doubt 
that a covenant to the opposite effect {tie dominium ad emptorem 
transeat, L. 80, 3) was regarded as inconsistent with sale 
(p. 134). In the strict verbal contract of stipulation, on the 
other hand, the obligation dare was appropriate : haec stipulatio 
*fuvdum Tusculanum dariV ostendit se certi esse contineique %d 
dominium omnimodo ejffvciatur stipulatoris quoquo mode (D. 45. 1. 

75. 10). 

This leading principle of the Eoman law resulted in the rule 
stated in L. 28, that the sale of a res aliena was permissible. 

' See further Girard, p. 537 sq. 
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26. PoMPONius libro xvii ad Sabinum. 

Si sciens emam ab eo cui bonis interdictum sit uel cui tempus 
ad deliberandum de hereditate ita datum sit, ut ei deminuendi 
potestas non sit, dominus non ero : dissimiliter atque si a debitore 
sciens ereditorem fraudari emero. 

27. Paulus libro viii ad Sabinum. 
Qui a quolibet rem emit, quam putat ipsius esse, bona fide 



This doctrine was received into Continental law at one time 
through the influence of such jurists as Dumoulin and Pothier ; 
but the principle and the rule would both seem to have been 
swept away by art. 1599 of the French code, ^ La vcnte de la 
chose d'atitrui est nulle,* This implies a principle directly the 
reverse of the civil law, viz. that the nature and purpose of sale 
is to transfer the property from the seller to the buyer, and the 
modern definitions of sale are generally framed from this point 
of view. Cp. S. G. A. § 1. Curiously enough, however, the 
definitions in the French Code follow sp closely the language of 
the Boman law as to throw some doubt on the intention of its 
authors to abandon the position that a sale merely transfers the 
right of possession ; but it is now quite settled, both from its 
general scope and on authority, that the Code was intended to give 
effect to the modern view which attaches to sale the obliga- 
tion to transfer the actual ownership. Troplong, VeiUe, Nos. 4, 
230. 

Lord Stair adopted the civil law, as was customary in his day. 
* Delivery of the goods or things bought, with the obligation of 
warrandice in case of eviction, which is implied in sale, though 
not expressed, is the implement of it on the seller's part ; and 
even though the buyer know and make it appear that it were not 
the seller's, yet he could demand no more but delivery and 
warrandice* (Inst. i. 14. 1). It rather appears as if this were 
still the law of Scotland as regards corporeal moveables (cp. Swari 
V. Martin (1865) 3 Macp. 851); but it has long been fixed that, 
in sales of heritage, the property must be passed, and a good title 
given, before the vendee can be called upon to pay the price, 
unless he has agreed to waive his right and to take the title of 
the vendor as it stands. 

In England the buyer of goods has a double protection : (1) it 
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26. POMPONIUS. 

If I buy from a person whom I know to be interdicted from 
managing his estate, or to have been granted time to deliberate 
about taking up an inheritance without any power of alienation, 
I do not acquire ownership thereby ; but it is different if I buy 
from a debtor with the knowledge that he is defrauding his 
creditor. 

27. Paul. 

If you buy a thing from a person whom you believe to be the 

has been settled law since Eichholz Bannister (1864) 34 L. J. 
C. P. 105 that, in a contract of sale, there is an implied condition 
on the part of the seller that he has a right to sell the goods, 
unless the circumstances are such as to show a different intention. 
This is usually called * implied warranty of title,' and rests really 
on the principle of representation or estoppel. (2) There is an 
implied covenant for quiet possession, which is analogous to the 
implied guarantee against eviction of the Eoman law. See 
S. G. A. § 12. 

L. 26. — The result in the two cases first mentioned would 
not have been different although the purchaser had been unaware 
of the incapacity of the seller ; the sdetis is inserted to complete 
the comparison with the case of a purchaser who knows that the 
seller is making an alienation in fraud of creditors, and is there- 
fore in maid Jkh (Pothier). Cp. D. 42. tit. 8, Quae in fraudew 
creditoTum fajcta sunt \U restittiantur. Though the owner alien- 
ated in fraud of creditors, yet the delivery with his. consent 
carried the property; but the transaction must have been 
reducible by the actio Fatdiana, for it lay even against a 
purchaser for value if he was cognisant of the insolvency of the 
seller. 

In Scotland the effect of interdiction is not to annul acts or 
deeds, but only to reduce them so far as prejudicial ; and the 
incapacity of persons interdicted is confined to their heritable 
estate. Bell, PHn. § 2123 sq. 

L. 27. — Bond fides in a purchaser, which was one of the con- 
ditions requisite for acquisition by usucapio, is defined in D. 50. 
16. 10-9 : * Bonae fidei emptor * esse uidetur^ qui ignorauit eaw rem 
alienam esse^ ant putauit eum qui nendidit ius uendendi habere, piUa 
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emit: at qui sine tutoris auctoritate a pupillo emit, uel falso 
tutore auctore, quem scit tutorem iion esse, non uidetur bona fide 
emere, ut et Sabinus scripsit. 

28. Ulpianus libro xu ad Sabinum. 

Bern alienam distrahere quem posse nulla dubitatio est ; nam 
emptio eat et uenditio : sed res emptori auferri potest. 

procuratorem aut tutorem esse. It implied honest belief in the 
goodness of one's title, and excusable ignorance of any flaw 
in it. 

According to S. G. A. § 62 (2), *a thing is deemed to be 
done " in good faith " when it is in fact done honestly, whether 
it be done negligently or not.' In Jones v. Gordon (1877) 
2 App. Ca. 616, a bill had been taken at considerable under- 
value ; heldy that, though that fact was not of itself sufficient 
to affect the title of the holder, it was an important element 
in considering whether the man who gave the undervalue was 
acting bond fide, in ignorance and error, or was assisting in 
committing a fraud, and avoided making enquiries because they 
might be injurious to him. In Derry v. Peek (1889) 14 App. 
Ca. 337, the idea of 'legal fraud' as a category intermediate 
between hoTui fides on the one hand and Tnala fides (fraud) on the 
other was negatived : ' Fraud is proved when it is shown that 
a false representation has been made knowingly, or without 
belief in its truth, or recklessly, without caring whether it be 
true or false. A false statement, made through carelessness 
and without reasonable ground for believing it to be true, may 
be evidence of fraud, but does not necessarily amount to 
fraud.' 

L. 28. Sale of ' res aliena.' — The bold assertion that one 
can validly sell what belongs tc) another is rather surprising to 
a modern lawyer. It is, however, the proper corollary of the 
principle that sale is not a transfer of property but of guaranteed 
possession (L. 25, and note). As the seller was not bound ad 
dandum but' only ad iradendum, the obligation could not be 
said to be absolutely impossible (though it might be so relatively, 
e.g. in the particular case the owner might decline to make any 
terms) ; hence the law held there was an effectual contract, bind- 
ing the seller to deliver the subject and secure the buyer in 
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owner, that is buying in good faith ; but if you buy from a pupil 
without the concurrence of his tutor, or with the concurrence 
of a pretended tutor whom you know not to be the tutor, you 
cannot be considered as buying in good faith ; and that is the 
opinion of Sabinus also. 

28. Ulpian. 

It is undoubted that one may sell what belongs to another, for 
there is here a complete contract of sale ; only the purchaser may 
be evicted. 

possession, or to pay damages for his failure. Cp. Pothier, §§ 7, 
325. The purchaser, on the other band, was not justified in 
making any trouble about acceptance of the subject or payment 
of the price or otherwise on the ground merely that the title 
offered him was bad ; and he had no claim for dan^ages on that 
score so long as he was not dispossessed by someone showing a 
better title after due legal process. If he believed that he had 
acquired a domino, he was in the position of a bon(ie fidei possessor, 
and his possession pro emptore when continued for the prescrip- 
tive period would give him a perfect title, whereupon the original 
owner's right would be extinguished, leaving him only an 
action against the seller for damage& This idea was consistently 
applied ; thus, if the thing perished accidentally before any ques- 
tion of eviction was mooted, the buyer was bound to pay the 
price, the risk having passed just as if the seller had been owner 
( D. 2 1 . 2. 2 1 pr.). The bona fides of the vendor was, of course, pre- 
supposed ; for, if he knew he was not owner and sold to one who 
¥ra8 ignorant of the fact, so as intentionally to expose the latter 
to the risk of eviction, he was held to have acted fraudulently, 
and the buyer could immediately sue on the contract for damages 
without waiting for actual eviction (D. 19. 1. 30, 1). It was 
theft to sell and deliver a corporeal moveable, knowing it to 
belong to another. Inst, ii. 6. 3. 

A modern code would state the reverse of this proposition as 
the general rule of law, noting tlie peculiar cases in which the 
sale of a thing which does not belong to the seller is valid as 
exceptions from the rule. Lord Blackburn observed in City Bank 
v. Barrow (1880) 5 App. Ca., at p. 677 : * The rule not merely of 
English common law, but I take it of Boman civil law, and I 
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20. Ulpianxjs libro xlhi ad Sabinum. 

Quotiens seruus uenit, non cum peculio dietrahitur : et ideo 
siue non sit exceptum, siue exceptum sit, ne cum peculio ueneat, 

apprehend of all the old laws of Europe, by which I mean the 
laws existing before the Code Nwpolion^ that no man could confer 
a greater title than he himself had, has been found in modem 
practice to be inconvenient to its full extent in commercial trans- 
actions, especially since the practice of advancing money upon 
the security of goods and merchandise came to be so important as 
it is ; and I quite agree that there have therefore been modifica- 
tions of that principle introduced into the law of this country, 
and I dare say into the laws of other countries.' The following 
passage, approved as a statement of English law by the House of 
Lords in Colonial Bank v. Whinney (1886) 11 App. Ca., at p. 
435, indicates the exceptional cases where there may be a good 
sale by a person not the owner : ' At common law, a person in 
possession of goods could not confer on another, either by sale or 
pledge, any better title to the goods than he had himself. To 
this general rule there was an exception of sales in market overt, 
and an apparent exception where the person in possession had a 
title defeasible on account of fraud. But the general rule was 
that, to make either a sale or a pledge valid against the owner 
of the goods sold or pledged, it must be shown that the seller or 
pledger had authority from the owner to sell or pledge, as the 
case might be. If the owner of the goods had so acted as to 
clothe the seller or pledger with apparent authority to sell or 
pledge, he was at common law precluded, as against those who 
were induced bond fide to act on the faith of that apparent 
authority, from denying that he had given such an authority, 
and the result as to them was the same as if he had really given 
it. But there was no such preclusion as against those who had 
notice that the real authority was limited.' See further, S. G. A. 
§§ 21-24; Story, Salt, § 188 sq. 

In Scotland there is no privilege in favour of a purchaser in 
good faith in public market ; but otherwise the law is similar to 
that of England. Many cases turn on the principle of * reputed 
ownership,' the legal presumption that the possessor of moveables 
is the owner ; for example, when goods are sold and left in the 
vendor's possession without any substantial change of his title. 
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29. Ulpian. 

The sale of a slave does not include his peculiicvi, and so it is 
not regarded as an accessory of the sale, whether specially reserved 



and dealt with by him as if they were his own in such a way as 
to accredit him, the vendee cannot have any claim to obtain 
delivery in a question with the onerous creditors of the vendor. 
Again, by the Factors Act (1890), which reproduces the common 
law of Scotland, a mercantile agent, who is with consent of the 
owner in possession of goods or of the documents of title to goods 
(such as a bill of lading or delivery order), may effectually sell 
the goods to a bond fde purchaser without notice of his lack of 
authority. 

It was at one time held {Bryan v. Lewis (1826) Ey. & Moor. 
386), apparently on grounds of public policy, that an executory 
contract for the sale of goods not yet belonging to the vendor, 
bat which he intends to purchase in the market against the time 
of delivery, is not a valid contract, but a mere wager on the price 
of the commodity. But this case was expressly overruled in 
Hihhlcthwaite v. M* Marine (1839) 5 M. & W. 462, where it was 
observed that such a doctrine had no principle in its favour, it 
being immaterial, in the case of a contract which may be per- 
formed by the delivery of any goods of the kind bargained for, 
whether the vendor has the goods in his possession at the time of 
the contract or not, provided he has them ready for delivery at 
the time when the contract is to be fulfilled ; moreover, it would 
put an end to half the contracts made in the course of trade, such 
as those for army and navy supplies. But if contracts for the 
sale of shares not belonging to the vendor are not really meant 
to be executed, but are merely devices to cover speculations in 
the rise or fall of prices, they are truly wagers and are void under 
the Statute against gaming (8 & 9 Vict. c. 109). Cp. p. 26 
supra. 

L. 29. — This rule, that when a slave was sold his pecnlium 
was not included as a pertinent (cp. D. 21. 2. 3), and the pro- 
vision of the edict of the aediles that the trappings {omamenta) 
with which an animal was decked at the time of sale must be 
handed over to the buyer (D. 21. 1. 38 pr.), are almost the only 
decisions in the Digest referring to accessories in the sale of 
moveable property. It was extremely common to bargain that 
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non cum peculio distractus uidetur. unde si qua res fuerit 
peculiaris a seruo subrepta, condici potest uidelicet quasi f urtiua : 
hoc ita si res ad emptorem peruenit. 

30. Ulpianus libro xxxii ad edictum. 

Sed ad exhibendum agi posse nihilo minus et ex uendito puto. 

31. PoMPONius libro xxii ad Sabinum. 

Sed et si quid postea accessit peculio, reddendum est uenditori, 
ueluti partus et quod ex operis uicarii perceptum est. 

32. Ulpianus libro xuv ad Sabinum. 

Qui tabernas argentarias uel ceteras quae in solo publico sunt 
uendit, non solum, sed ius uendit, cum istae tabernae publicae 
sunt, quarum usus ad priuatos pertinet. 

33. FoMPOKius libro xxxiii ad Sabinum. 

Cum in lege uenditionis ita sit scriptum : ' flumina stillicidia 
uti nunc sunt, ut ita sint,' nee additur, quae flumina uel stillicidia, 
primum upectari oportet, quid acti sit : si non id appareat, time 
id accipitur quod uenditori nocet : ambigua enira oratio est. 

the peculium should go to the buyer ; such a term of the sale was 
generally expressed thus — 'accessurum dico' (D. 21. 1. 44 pr.). 

L. 31« — A servm ordinaritcs might employ his pectdium in 
buying slaves for himself, who were called servi vicariL The 
latter belonged de facto to the sermis ordinaritcs, though in strict 
law they formed part of his peculium, and therefore belonged to 
his owner. Cp. Inst. iv. 7. 4. 

L. 32. — The idea that A could have a real right, capable of 
alienation, in. respect of buildings on B's solum, was foreign to the 
strict civil law (the maxim of which was semper superficies solo 
eedit), but it gradually won recognition by the aid of the praetor. 
For some time the notion prevailed that there was a peculiar 
kind of lease of sale of the ground in such a case (see tit. de 
superficibus, D. 43. 18); but Ulpian reached the true conception 
— that the subject of the sale is not the ground, but the right 
to use the surface. In the case here contemplated the solum is 
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or not. Hence if the slave purlious any part of it, condictio 
is maintainable just as for anything stolen, that is; supposing it 
has come into the buyer's hands. 

30. Ulpian. 

In my opinion an action ad exhibendum and an action on the 
sale are equally competent. 

31. POMPONIUS. 

Moreover any subsequent addition to the pccidium must be 
restored to the vendor, e,g. any young that may be born, or any 
profits made out of the labour of a slave owned by a slave who 
was sold. 

32. Ulpian. 

The seller of a banker's or other booth erected on public 
ground does not sell the solum but only a right in it, for these 
booths are public property though the use of them belongs to 
private persona 

33. POMPONIUS. 

When the articles of sale contain a clause that * the flow of the 
rain-water and the eaves-drop shall remain as at present,' without 
giving any further specification, the first thing to look to is what 
was the arrangement actually meant ; if that is not clear, the 
construction which is prejudicial to the seller is to be adopted, 
because there is an ambiguity in the terms used. 

public property, and could not be sold on that account : what is 
sold is the right of user, that right having vested in a private 
person. So if a person drove piles into the seashore and built 
on it, he acquired a real right in the structure, so long as it 
stood, though not in the soil. Inst, ii. 1. 5. 

The bankers (argentarii) were under the supervision of the 
prcufectus urbi, and carried on their business in booths round the 
forum ; hence 'foro cedere ' is to become bankrupt. The booths 
were public property, built by the censors, who sold the use of 
them to the bankers. Livy, xxxix. 44; xl. 51 ; Digest y 2. 13. 
4-13. 

L. 33. — The rain-water that drops from the roof of a house 
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34. Paulus libro xxxm ad edictum. 

Si in emptione fundi dictum sit accedere Stichum Beruuni 
neque intellegatur, quis ex pluribus accesserit, cum de alio emptor, 
de alio uenditor senaerit, nihilo minus fundi uenditionem ualere 
constat: sed Labeo ait eum Stichum deberi quem uenditor 
intellexerit. nee refert, quanti sit accessio, sine plus in ea sit 
quam in ipsa re cui accedat an minus: plerasque enim res 
aliquando propter accessiones emimus, sicuti cum domus propter 
marmora et statuas et tabulas pictas ematur. 

1. Omnium rerum quas quis habere uel possidere uel perse- 
qui potest uenditio recte fit : quas uero natura uel gentium ius 
uel mores ciuitatis commercio exuerunt, earum nulla uenditio 
est. 

2. Liberum hominem scientes emere non possumus. sed nee 
talis emptio aut stipulatio admittenda est: 'cum seruus erit,' 

was called stUlicidium ; if collected and passed on by a rhone or 
shoot, it was called flumen. For the nature of these iirban 
servitudes regarding water from the roof, see D. 8. 2. 20 and 21. 
In D. 8. 2. 17, 3 the same clause occurs as here, and it is ex- 
plained as amounting to an undertaking by the seller that the 
adjoining tenement is bound to receive the water from the house 
for sale, and that the latter is burdened with no servitude of this 
kind ; the result being that the owner of the servient land is 
prohibited from building anything that might interfere with the 
flow of the rain-water off the purchaser's house. 

A proprietor who had no servitude of eavesdrop was required 
by Boman law to build two and a half feet within his own 
march. In many Scotch burghs custom prescribes a free margin 
of nine inches ; failing custom, the Dean of Guild has power to 
fix the distance. Ersk. Inst. ii. 9. 9. 

L. 34 pr. — This text establishes that mistake touching an 
accessory, if there be agreement as to the principal subject of the 
sale, does not amount to essential error. Cujas thinks that 
emptor should be read in place of venditor, both on account of 
the context {plerasque enim res, etc.), and because, as matter of 
construction, the presumption is against the seller where there is 
any ambiguity : but the conjecture is unnecessary, for the decision 
may quite well be put on the ground that the seUer is debtor for 
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34. Paul. 

It was a condition in a sale of lands that the slave Stichus 
was to pass with the lands, but it is not clear which of several 
slaves (of that name) was meant, the buyer and the seller having 
bad different individuals in view ; it is settled that the sale of the 
lands is good notwithstanding : and Labeo holds that the Stichus 
whom the seller meant is due. It is immaterial what the value 
of the accessory is, whether greater or less than that of the 
principal thing : for it is true of most things that they are 
occasionally bought for the sake of their accessories, a house for 
example on account of its marble ornaments, statues, and 
frescoes. 

1. Whatever can be held as private property, or possessed, or 
sued for may lawfully be sold ; but things which are withdrawn 
from commerce, by the law of nature or of nations or by public 
policy, are incapable of sale. 

2. A free man cannot be purchased by one who knows his 
condition : neither is it permissible to purchase or stipulate for 
him * in the event of his becoming a slave,' although a future 

the delivery of an indeterminate subject (a (jenu8\ and therefore 
the choice of the individual rests with him. 

§ 1. This is the most general definition given of the subject- 
matter of the contract, and it is adopted by the Scotch institu- 
tional writers, as indeed is the case with most of the general 
statements of law in this title. Habere has here its narrower 
sense implying ownership ; the wider meaning which it often has 
is here conveyed by possidcre ; and persequi covers incorporeals, 
such as a claim of debt (nof)ie7i). Examples of sales held to be 
void on grounds of public policy (vwres civiicUis) will be found in 
L. 46 (no person holding an office of trust to buy goods under 
his care), and L, 62 (no civil servant to buy real property in his 
province) : for statement of the principle see Digest, 2. 14. 27, 4 ; 
28. 7, 15. Similar principles are recognised in all civilised 
states ; thus contracts contrary to public policy or morality are 
void at common law in tliis country, and are oft^n struck at by 
special statutes besides, e.g. sales of offices of trust or of tlie 
salaries attached to them. 

§ 2. After stating generally in § 1 that the sale of things 
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quamuis dixerimus f aturas res emi posse : nee enim fas est eius- 
modi casus exspectare. 

3. Item si et emptor et uenditor scit furtiuum esse quod uenit, 
a neutra parte obligatio contrahitur : si emptor solus scit, non 
obligabitur uenditor nee tamen ex uendito quicquam consequitur, 
nisi ultro quod conuenerit praestet : quod si uenditor scit, emptor 
ignorauit, utrinque obligatio contrahitur, et ita Pomponius qtioque 
scribit. 



which are not subjects of commerce is null, Paul here declares 
the sale of a free man void if the buyer knew his condition, 
implying apparently that the sale was valid if the buyer did not 
know, for he passes on in § 3 with the word * item ' to deal with 
the sale of a resfurtivay which was not void unless the buyer 
knew the thing to be stolen. Cp. L. 4 supra. For the ethical 
grounds on which the sale of a free man under the condition cum 
servus esse coeperit was held to be inadmissible, cp. D. 45. 1 
83, 5, casum aduersainqiie fortunayn spectari haminis liberi iicquc 
cmile neque naturale est. 

§ 3. Sale of * res furtiva.' — There are four possible cases of 
the sale of stolen property: (1) Both parties know of the vUiitm : 
the sale is null, and neither party can demand performance of 
the contract because of his bad faith — dolus dolo compensaiiir. 
(2) Only the buyer knows: the seller is free from his obligation, 
but he must take the necessary steps to perform it if he prefers 
to maintain an action for the price ; the buyer cannot sue, being 
in bad faith. (3) Only the seller knows : the innocent buyer 
can bring the actio empti, and so compel the seller either to 
deliver or pay damages for his failure; the buyer is bound 
simply to pay the price. (4) Neither party knows : the sale ia 
eflcctual. 

The words qitod coiivencnt (case 2) mean just rem venditavi ; 
the seller can sue for the price only on condition that he 
implements his part of the bargain by making arrangements with 
the owner to purge the vitium and deliver the article to the 
buyer. This case is an example of what the Germans call ' das 
Jiinkcnde gcschdft * {negotiwm clandicaiis)^ i.e, a bilateral agree- 
ment, binding on the one party, but not on the other, owing to 
incapacity to contract, or for want of some external requirement 
in the shape of an authority or consent. Thus where a pupil 
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thing may, as already stated, be bought, because it is an improper 
thing to anticipate such a catastrophe. 

3. Again, if both buyer and seller know that the thing for 
sale has been stolen, neither of them undertakes any obligation : 
if only the buyer knows, the seller will not be bound, and on the 
other hand he can have no claim arising out of the sale unless 
he voluntarily perfoims his part of the bargain ; whereas, if the 
seller knows and the buyer does not, both parties are bound. 
Pomponius concurs in this view. 

sells without the active concurrence of his tutor, the purchaser 
is bound but the pupil is not (D. 19. 1. 13, 29). That text 
is generally taken to mean that it is in the option of the pupil 
to hold to or reject the bargain, irrespective of the will of the 
other party; but he cannot maintain the contract except on 
condition of fulfilling the obligation undertaken by himself — the 
contract is valid as a whole or not at all. A negotium of this 
kind is 'relatively void' (Savigny, Syst. iv. 541); though null in 
itself, it can be set up by the pupil if he thinks it in his interest 
to do so, and the other party is bound to fall in with his 
decision. For another view see note, p. 182. 

The above rules are based on plain grounds of morality and 
public policy. Thus if the seller alone is aware of the taint, the 
contract is valid, and the innocent purchaser is protected by his 
claim for indemnity, which is in this case independent of evic- 
tion ; but if both are in bad faith, the contract is completely null, 
because the law regards both the seller, who alienates a moveable 
which he knows to be another's without the consent of the owner, 
and the buyer, who accepts the property knowing it to be stolen, 
as guilty of or accessory to a furtum (C. vi. 2. 6 ; ib. 1 2 ; Gains, 
iL 50). 

No contract between third parties regarding a rcs/urtiva could 
prejudice the rights of the owner. In addition to the actions he 
could bring for recovery of the thing stolen, or its value, or a 
penalty for the theft, he was protected against the risk of a 
bond fide acquirer from the thief completing a title by usucapion 
unknown to him. By a rule as old as the Twelve Tables * rei 
furtivae aeiema audaritas esto' and by the lex Aiinia some three 
centuries later, stolen property was excepted from the law of 
prescription. The vitiuni farti which tainted the property could 
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4. Sei suae -emptio tunc ualet, cum ab initio id agatur, ut 
possessionem emat, quam forte uenditor habuit, et in iudicio 
possessionis potior esset 

only be purged by its return into the hands of the owner, 
or at least by his coming to know where it was, so that he 
could bring his real action for recovery. See generally, Inst. ii. 
tit. 6; Pothier, Vente, § 269 sq. 

In England the rules of market overt (that is open), which 
have grown up by ancient custom in the supposed interest of 
commerce, give a protection to the hoixA fide purchaser in a 
question with the true owner, which he did not enjoy by the 
civil law. ' The general rule of law is, that all sales, and con- 
tracts of anything vendible in fairs or markets overt, shall not 
only be good between the parties, but also be binding on all 
those that have any right or property therein * (2 Blackstone, 
Com. 449 ; cp. S. G. A. § 22). In the country, the only market 
overt is that which is held in the market-place set apart by 
custom for the sale of particular goods, and on the special days 
fixed for particular towns by charter or prescription ; but in the 
city of London every shop in which goods are publicly exposed 
for sale is market overt ^ for such things as the owner professes 
to trade in,' and that on every day except Sunday. In a ease 
as to stolen jewels sold to City jewellers {Hargreavc v. Spink, 
1892, 1 Q. B. 25), it was settled that a show-room above a shop 
is not market overt, but the question was left open whether sales 
to the shopkeeper, or only sales by him, of such goods as he deals 
in, are privileged. But though the property in stolen goods, 
when sold in market overt, passes to the buyer, yet it revests in 
the person who was the owner when the offender is prosecuted 
to conviction (24 & 25 Vict. c. 96, a statutory rule dating 
back to Henry viii. It should be observed that there are 
other situations in which the privileges attached to a sale in 
open market make the buyer secure in his purchase : the sale is 
good, for instance, although the seller should have received the 
goods on loan or deposit, or have previously sold them to another, 
retaining the possession. 

The English rules as to market overt have no place in the 
law of Scotland or America. Scots law, following closely the 
civil law, regards stolen property as affected with an inherent vice 
(vitiiim reale, or lahes realis), which is not purged to any extent 
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4. You can validly purchase a thing that is already yours, 
provided your object all the time is to acquire the possession of 
it which happens to be vested in the seller, and so to improve 
your position in a possessory action. 

by a sale in open market, and cannot be removed except by the 
return of the property to its original owner. The owner can 
follow it in^to the hands of a purchaser in spite of the most 
perfect good faith. There is an exception as regards bills of 
exchange, and bills of lading acquired bond fide in the course 
of trade (Bell, Prin. § 527 sq.). In Todd v. Armour (1882) 
9 K. 901, where the Scotch Court upheld the sale in open market 
in Ireland of a stolen horse, a well-grounded preference was 
expressed for the Scotch system. The principle applies not only 
where the goods sold have been stolen from the owner, where the 
seller therefore had no title at all, but also in other cases of 
purchase in good faith a non domino ; thus, if a person has lawful 
possession of goods on a title of loan or pledge, and fraudulently 
sells them, the lender or pledger can demand restitution of them 
from a hoTid fide purchaser. Brown, Sale, p. 417 sq.; and note 
to Bell, Com, i 305. 

In comparing the civil and the modern law, it must be borne 
in mind that, under the Soman system, theft fell under the law 
of Obligations ; it was primarily a tort (delictum), which subjected 
the thief and any person aiding and abetting him to civil actions 
for compensation and penalty at the instance of the party 
wronged : in modem jurisprudence, on the contrary, theft is part 
of the criminal code, and the law regarding it has been developed 
mainly from this point of view. 

§ 4. Suppose the ownership and the possession of a thing 
have been severed, it might happen that the owner prefers to 
pay the possessor — even if a thief — to hand over the thing to 
him rather than go to the trouble and expense of asserting his 
right as domimis by legal process. Hence the law recognised the 
idea of * emptio possessionis,' provided (1) the buyer was proprietor 
and aware of the fact (ah initio id agaiur), and (2) the seller was 
in a position to convey the legal title to possession which an 
ordinary seller was bound to give (possessio ad interdicta) ; if he 
was merely a detentor holding for another, he had no independent 
right that could form the subject of a sale, and he could not 

5 
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5. Alia causa est degostandi, alia metiendi : gustos enim ad 
hoc proficit, ut improbare liceat, mensura uero non eo proficit, ut 
aut plus aut minus ueneat, sed ut appareat, quantum ematur. 

6. Si emptio ita facta fuerit : ' est mihi emptus Stichus aut 
Pamphilus/ in potestate est uenditoris, quem uelit dare, sicut 
in stipulationibus, sed uno mortuo qui superest dandus est : at 
ideo prions periculum ad uenditorem, posterioris ad emptorem 
respicit. sed et si pariter decesserunt, pretium debebitur : unus 
enim utique periculo emptoris uixit. idem dicendum est etiam, 
si emptoris fuit arbitrium quem uellet habere, si modo hoc solum 
arbitrio eius commissum sit, ut quem uoluisset emptum haberet, 
non et illud, an emptum haberet. 

7. Tutor rem pupilli emere non potest : idemque porrigendum 
est ad similia, id est ad curatores procuratores et qui negotia aliena 
gerunt. 

make the buyer superior in iiUerdicto. Cp. note to L. 16 supra, 
and D. 41. 2. 8. 

Faber thinks the words et in iudicio, etc., refer to the seller, 
and mean that he must have the jural possession as a condition 
of selling ; but they apply more naturally to the buyer, for it is 
his aim to be enabled to use the interdicts with effect. The 
latter view is supported by the Basiiika ; they also confirm the 
MS. reading ' et' which some editors propose to replace by ut or 
ita ut, 

§ 5. Emptio ad gustum. — It was very common in the wine 
trade, especially in large transactions (* in doliis' * aversione '), for 
the buyer to stipulate that he should be afforded an oppor- 
tunity of tasting the wine (* degustatio* 'emptio ad gustum'), 
though there seems to be no text which says that such a 
condition was always implied (cp. Cato, De Be Bust, c 148 ; D. 
18. 6. 1 pr. ; ib. 4, 1 ; ib. 15). The trial must be made within 
the term agreed on, or fixed by local custom, or, failing both, 
upon delivery without undue delay: default by the purchaser 
is held to be a renunciation of the condition, but it still holds 
if the time is exceeded by the seller's fault. The import of the 
condition was, that the buyer could reject the wine if it proved 
to be sour or musty {propter acorein vel mncorem) ; but if it was 
of merchantable quality, as we say, it appears he was bound to 
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5. Conditions of tasting and of measuring have quite dififerent 
eflTects ; the right to taste implies a right to reject, whereas the 
measuring of a commodity does not serve to increase or diminish 
the quantity sold, but only to determine how much is sold. 

6. If the purchase is made in these terms, ' I buy Stichus or 
Pamphilus/ it is in the power of the seller to give whichever he 
likes, just as in similar stipulations ; but if one die, the survivor 
must be given, so that the seller bears the risk of the former, 
the purchaser the risk of the latter : and though both die, the 
price remains due, for one at least lived at the risk of the 
purchaser. The same is true where it was left to the purchaser 
to choose which he would have, provided the only thing left to 
his option was which be preferred to buy, and not whether he 
should buy at all. 

7. A tutor cannot purchase anything belonging to his ward : 
a principle which must be extended to all similar cases, as 
curators, agents, and all who manage other people's business. 

accept it, though it was not to his taste. This proviso, in fact, 
operated as a resolutive condition unless the contrary was stated ; 
accordingly the risk of the wine perishing {peinculuyn interitits) 
passed to the buyer immediately, while the risk of deterioration 
in the respects above mentioned remained with the seller till the 
trial was made. The framers of the French Civil Code, however, 
wrongly regarding it as a suspensive condition, laid down the 
rule that the sale of wine, oil, etc., shall not be complete until 
the buyer has tasted and accepted (art. 1587), a rule which has 
proved most inconvenient in practice. 

The condition in a sale ad mensuram has quite different 
effects : till the measuring takes place, there is no determination 
of the thing sold, and no risk passes because the sale is incom- 
plete : see p. 74 sq. 

§ 6. The first slave dies for the seller, for he is still debtor 
for the delivery, and must perform his obligation by delivering 
the other ; the second dies for the buyer, for he must pay the 
purchase-price, though begets nothing in exchange, the obligation 
of the seller being now impossible of performance. This is an 
example of the ordinary rule as to risk, where neither party is in 
fault. Inst, iii. 23. 3 ; Digest, 18. 6. 8 pr., etc. 
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35* Gaius libro X ad edictum prouinciale. 

Qaod saepe arrae nomine pro emptione datur, non eo pertinet, 
quasi sine arra conuentio nihil proficiat, sed ut euidentius probari 
possit conuenisse de pretio. 



Compare, for the seller's option in an alternative sale, L. 25 
pr. ; where he is debtor for the buyer's option, p. 193. 

L. 35 pp. Arra. — Phoenician traders carried the use and 
the Hebrew name of earnest ('Srdbdn, a pledge) into Greece and 
Italy ; the word took the form appafimv in Greeks and this is 
copied in early Latin, but in the jurists the form is always arra : 
the resemblance of our word * earnest ' (in Welsh ' ernes,' in 
Scotch * arles ') may be accidental (Skeat).^ A sum of money or 
a token of some value (often a ring, D. 14. 3. 5, 15 ; 19. 1. 11, 
6), was given by one of the contracting parties (usually the 
buyer) to the other when the bargain was struck, as a sign of its 
completion and also as a pledge of its fulfilment. The point 
mainly insisted on in the texts is that earnest, though often 
given, was not a necessary condition ; it was really a means of 
facilitating proof of the contract. See Inst, iii. 23 pr. ; Gaius, iii. 
§ 139. Some have inferred, from the emphasis with which it 
is laid down, that earnest was not a requisite of sale, that it 
may have played a more important part in the earlier law when 
mere consent was not treated as binding. If sale was originally 
an immediate exchange of the wares for the price, the next stage 
of its development may have been a relaxation of the necessity 
for instant payment, and the giving of a trifle as earnest of the 
price might be held sufficient to make out rei interventiis and 
ground an action. However this may be, it was not an essential 
part of a valid contract by the law of the classical period, 
although it was a common accompaniment. Neither was there 
any idea at this time of either party getting off his engagements 
by forfeiting the arra; it simply marked oflf the concluded 
contract and, in particular, the assent as to the price, from the 
preliminary negotiations. It was thus distinct from part- 
payment, which properly followed at the time of delivery, 
consisted of money, and implied that credit was given for the 
balance (0. iv. 45. 2) ; although if earnest was given in money, 
it might, when the contract came to be executed, be imputed 

' Cp. ITcnce r. Smith, 27 Ch. D. at p. 102. 



I 
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35. Gaius. 

It is common in making a purchase to give something by 
way of earnest, not that the agreement would be ineffectual 
without earnest, but to show conclusively that the parties are 
at one as to the price. 

to the price (D. 18. 3. 6, 2 ; ib. 8). After execution, or dis- 
charge by contrariiis corisensua, return of the arra can be 
enforced by action on the contract or condictio sine causa (D. 19. 
1. 11, 6). It was forfeited to the seller if he put in force the 
lex commissoria. The above seems to be the only form of earnest 
recognised in the Pandects ; and it has received from the com- 
mentators the name arra conjirmaioria. 

But Justinian, while leaving the classical practice in force, 
sanctioned by his later legislation a quite distinct kind of 
earnest : * Illud etiam adicientes, ut et in poster^inij si quae arrae 
super fa/yienda emptione cuiusciinque rei datae s^int sive in 
scriptis sive sine scriptis, licet non sit specialiter adiectumy quid 
super isdeni aiTis non procedente contractic fieri oporteat, tamen 
et qui vendere poUidttis est venditionem recusans in duplnm 
COS reddere cogatur, et qui emere pactus est, ah emptione 
reeedens datis a se arris cadat, rejjetitiime eanim deneganda ' : 
Cod. 4. 21. 17. 2.; reproduced with variations in Inst. iii. 23 pr. 
Two views have been taken of these passages. (1) They both 
contemplate a contract in the making : the Code plainly does, 
and the * celehrata ' in the Inst (translated yiverai by Theophilus) 
may be loosely used for ceUhranda. If so, the reference is to 
earnest given during the preliminary negotiations (hence called 
arra contractu imperfecto data) as a deposit in token of willingness 
to complete the contract. Justinian enacted that the earnest 
should be the measure of damages for breaking off negotiations — 
the giver drawing back to forfeit it, the receiver to restore it 
and as much more. The earnest secured an 'option' on the 
subject of the sale. (2) Many think that the language in the 
Inst, (hoc enim subsecutOy etc.) can only refer to completed sales 
and the penalties for non-execution. If so, the change intro- 
duced by Justinian came to this: either (1) that a sacrifice of 
the arra, whether given before contract made or not, and whether 
writing was made a condition or not, entitled either party to 
refuse performance without further penalty — a serious innovation 
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1. Illud constat impertectum esse negotium, cum emere 
uolenti sic uenditor dicit : ' quonti uelis, quanti aequum putauens, 
quanti aestimaueris, habebis emptum/ 

2. Ueneni mail quidam putant non contrahi emptionem, quia 
nee societas aut mandatum flagitiosae rei uUas iiires habet : 
quae sententia potest sane uera uideri de his quae nullo modo 
adiectione alterius materiae usu nobis esse possunt : de his uero 
quae mixta aliis materiis adeo nocendi naturam deponunt, ut ex 

in the doctrine of Obligation, which, however, has never wanted 
champions — or (2) that forfeiture of the arra c(mfirmatoria 
given upon the completion of the contract was now made a 
cumulative penalty upon a party who refused voluntary per- 
formance, additional to the action which lay against him to 
enforce specific performance or damages in lieu of it, — an 
opinion which consists better with principle but worse with the 
above texts. See full discussion in Pothier, § 507 sq. ; Savigny, 
Ohl. ii. p. 276 ; Bechmann, § 233. 

Justinian's other innovation with regard to the suspensive 
effect of a condition that the contract shall be put in writing 
(yenditio cum scriptura) is explained in the same two passages 
in much clearer terms : see note on p. 1 2. Here earnest could 
serve no other purpose than rue money. But in vendUwnes sine 
scriptura, which could still be completed by simple consent, the 
arra might conceivably be either confirmatoria or poenitentialis. 

Curiously enough, art. 1590 in theFrench Code: *Silaproi7iesse 
de ventc a U6 faite avec des arrives, chacun des contractans est maitre 
de s'en departir celui qui Ics a donnas en les perdant et celui qui 
Its a revues en restituant le double' has been as fruitful of contro- 
versy as Justinian's legislation on this subject. The Code ex- 
pressly puts a promise to sell in suspense if earnest be given ; 
but it says nothing as to the effect of earnest accompanying a 
concluded sale, and so the old discussion has been revived in 
the Courts and among the commentators whether it is open to 
either party to rescind the sale on sacrificing the earnest. 

In England earnest is still of some importance, because either 
earnest or part payment (which are distinct, earnest being a coin 
or anything of value actually given, ' to bind the bargain,' and not 
as part of the price) validates a parol contract for the sale of 
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1. It is quite settled that it is not a binding transaction 
when the seller says to the intending purchaser: 'you shall 
have the thing for what you please/ 'for what you think fair/ 
' for what you think it worth/ 

2. Some are of opinion that a contract to buy poisonous 
drugs will not stand any more than a partnership or a mandate 
for an improper purpose : this opinion may be considered sound 
with respect to those which do not admit of being compounded 
with another substance into something useful to man ; but the 
contrary is true of those which lose their hurtful qualities by 

goods worth £10 or more (Statute 0/ Frauds, § 17). On forfeit- 
ure of earnest, see Howe v. Smith (1884) 27 Ch. D. 101 ; and 
on the question whether the giving of earnest can alter the 
property, Benj. p. 336, who holds its true legal effect to be 
evidentiary only, the property passing in virtue qf the bargain 
and sale which it completes. 

The Scotch text-writers assign the same function to earnest 
as the classical jurists did. Stair, i. 14. 3 ; Erskine, iiL 3. 5. It 
is in use in certain localities in the hiring of servants as the test 
of engagement ; but it is not essential, imless prescribed by local 
usage, when there is locus poenitentiae till it has been given. 
The return of the earnest never dissolves an engagement by Scots 
law. Bell, Prin. § 173. 

§ 1. The general opinion is that a sale in which the fixing 
of the price is referred to the buyer is null (see p. 22, note, 
and Pothier, § 23); but Windscheid (§ 386) thinks the bargain 
is not invalid, though it is imperfectum in the sense that it is 
conditional upon the price being actually named, which must be 
done pro viri boni arbitrio, — ^an arbitrary estimate can be set 
aside. 

By Scots law the price may be referred to the award of one 
of the parties, subject to equitable modification by the judge. 
Ersk. iii. 3. 4; Bell, Prin. § 92; Lavaggi v. Piric (1872) 10 
Macp. 312 (papermakers to fix price of rags sent them after sort- 
ing and testing quality — held the contract of sale was complete). 

§ 2. The law as to the sale of poisons is stated at length in 
Digest, 48, tit. 8, Ad legem Corneliam de sicariis et ueneficis, esp. 
L. 3. Venenum itself was a word of neutral meaning, including 
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his antidoti et alia quaedam salubria medicamenta conficiantuTy 
aliud dici potest. 

3. Si quis amico peregre eunti mandauerit, ut f ugitiaum suum 
quaerat et si inuenerit uendat, nee ipse contra senatus consaltum 
oommittit, quia hon uendidit, neque amicus eius, quia praesentem 
uendit: emptor quoque, qui praesentem emit, recte negotium 
gerere intellegitur. 

4. Si res uendita per furtum perierit, prius animaduertendum 
erit, quid inter eos de custodia rei conuenerat : si nihil appareat 
conuenisse, talis custodia desideranda est a uenditore, qualem 
bonus pater familias suis rebus adhibet : quam si praestiterit et 
tamen rem perdidit, securus esse debet, ut tamen scilicet uindica- 
tionem rei et condictionem exhibeat emptori. unde uidebimus 
in personam eius qui alienam rem uendiderit: cum is nullam 
uindicationem aut condictionem habere possit, ob id ipsum 
damnandus est, quia, si suam rem uendidisset, potuisset eas 
actiones ad emptorem transferre. 



medicines and love-philtres (aijiatoria) ; the statute ouly struck 
at the preparation, sale, and possession of noxious drugs (veneTut 
mala) necandi hominis causd. Apart from the statutory pro- 
visions in that behalf, contracts which had for their object any- 
thing contrary to morals and public policy were void at common 
law, as they are with us: si maleficii sodetas coita sU, constat 
nullam esse socictateiii (D. 17. 2. 57). 

§ 3. The reference is to a SC. mentioned in D. 48. 15. 2. That 
title deals at length with the lex FaMa de plagiariis (under which 
it was a criminal offence to buy or sell a free person with the 
knowledge that he was so) and with the sale of slaves in ftt^a. 
The SO forbade what was called emptio fugae, i.e. a sale of a 
runaway slave by his owner under which the buyer took the 
risk of his capture, as the buyer of a sjyes took the risk of the 
expectation being realised. A mandate, however, to search for 
and sell the runaway, and a sale conditional upon his being 
caught, were not illegal transactions, because the sale is postponed 
till the slave has ceased to be infiuia, Cp. Inst, ii. 6. 1. 

§ 4. Seller's duty of custodia until delivery. — Though 

periculum rei vcnditae noiuhtm traditae est eviptoris (§ 5), yet 
there was an accessory obligation on the seller to take due 
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mixture with other substances, so that antidotes and other health- 
giving medicines are prepai*ed from them. 

3. A man who gave a friend going to travel a mandate to 
search for his runaway slave and sell him if he found him, does 
not himself contravene the senatus-consult, for he has not sold 
him, neither does his friend because he sells a slave who is 
present ; and it is quite a legal transaction on the buyer's part 
also, for he buys a slave who is present. 

4. In the event of the thing sold being stolen from the seller, 
the first point to be looked to is. What agreement was made 
about the custody of the thing ? If it appears there was none, 
the same d^ee of watchfulness is required of the seller as a 
careful man bestows upon his own affairs : if he comes up to that 
standard, and has notwithstanding lost the thing, he should incur 
no liability, provided always he transfers to the purchaser his real 
and personal actions for recovery of the thing or its value. 
Hence the rule applicable to one who sells what belongs to 
another is this ; he is liable in damages just because these actions 
are not competent to him; for, had he sold what belonged to 
himself, he would have been in a position to transfer these rights 
of action to the buyer. 



care of the thing (' custodia plena ') until delivery, to exercise the 
care of a bonus patcrfaviilias : custodiam autem uenditor talem 
jrracstarc debet quam jrraestant hi quihus res commodata est, ut 
diligentiam praestet exactiorem quam in mis rebus adhiberet (D. 18. 
6. 3). He must take reasonable precautions, e,g. demand cautio 
damni infecti, p. 206 ; not set a slave a dangerous task, p. 230. 
He was answerable for fault absolutely {culpa Icvis in abstracto, 
Le, fault measured by the care bestowed on their own property 
by careful men generally), according to the maxim, in con- 
tractibus in quibus viriusqite contrahoUis utilitas nersatnr, tevis 
cnlpay non etiam leuissima pracstatur ; and he was excused only 
by damnum fatale uel uis magna (D. 18. 6. 2, 1), for custodia 
adversus vim parnm jrrojicit, p. 202. But the seller might by 
express undertaking become responsible for casus as well; he 
was then said in a special sense cudodiam suscipcre (Inst. iii. 
23. 3), and was bound to show the utmost possible vigilance, 
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5. In his quae poncTere numero mensuraue constant, ueluti 
frumento uino oleo argento, modo ea seruantur quae in ceteris, 
ut simul atque de pretio conuenerit, uideatur perfecta uenditio, 
modo ut, etiamsi de pretio conuenerit, non tamen aUter uideatur 
perfecta uenditio, quam si admensa adpensa adnumerataue sint. 
nam si omne uinum uel oleum iiel frumentum uel argentum 
quantumcumque esset uno pretio uenierit, idem iuris est quod 
in ceteris rebus, quod si uinum ita uenierit, ut in siugulas 
amphoras, item oleum, ut in singulos metre tas, item frumentum, 
ut in singulos modios, item argentum, ut in singulas libras certum 
pretium diceretur, quaeritur, quando uideatur emptio perfici. 
quod similiter scilicet quaeritur et de his quae numero constant, 
si pro numero corporum pretium fuerit statutum. Sabinus et 
Cassius tunc perfici emptionem existimant, cum adnumerata 
admensa adpensaue sint, quia uenditio quasi sub hac condicione 
uidetur fieri, ut* in singulos metretas aut in singulos modios quos 
quasue admensus eris, aut in singulas libras quas adpenderis, aut 
in singula corpora quae adnumeraueria. 



and to answer even for accident, so far at all events as human 
foresight could have guarded against it. This exceptional re- 
sponsibility resembles the liability of shipmasters, etc., under the 
Edict ; they were held omnium recipere custodiam quae in navein 
illata suivty and were responsible etiamsi sine culjxt res jTeriit uel 
clainnicm datum est, nisi si quid damno faiali eontingit (D. 4. 9. 1, 
8 ; ib. 3, 1 ; cp. Juridical Review (Oct. 1891), iii. p. 316). 

Mora was an important consideration here. Delay in giving 
delivery increased the seller's obligation just as express agree- 
ment would do (D. 18. 6. 4 pr.); mora emptoris (delay in taking 
away the goods or otherwise) narrowed it down to liability for 
malicious conduct or gross neglect (D. ib. 8) cp. Pothier, § 55. 

As to the seller's duty of trausferring his rights of action, see 
Inst, loc. ciL ; D. 19. 1. 31 pr. The vendee could not bring the 
actio furti in his own name before delivery (D. 47. 2. 14 pr. ; 
ib. 81 pr.). « 

The vendor is, by Scots law also, imdei a similar obligation to 
attend to the vendee's interest in the interval between sale and 
delivery (Ersk. iii. 3. 7). The cases have mainly been with refer- 
ence to the precautions proper to be taken where goods are to be 
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5. With regard to things which are weighed, counted, or 
measured, as grain, wine, oil, silver, sometimes the same principle 
holds for them as for other things — a sale is considered complete 
as soon as the price is settled; sometimes the rule is that, 
although the price is settled, yet the sale is not held to be com- 
plete until a process of measuring, weighing, or counting has 
followed. Thus when a whole lot of wine, oil, grain, or silver is 
sold for a lump sum, however much there may be of it, the law 
is the same as for other things. But when wine is sold at so 
much a jar, oil at so much a measure, wheat at so much a bushel, 
silver at so much a pound, the question arises. When is the sale 
complete ? The same question, of course, arises about things 
which pass by number, when a price is fixed at so much a head. 
Sabinus and Cassius think the sale is completed only when the 
counting, measuring, or weighing has been done, because the 
sale would seem to be made subject to this condition, so to speak, 
that the contract is to have reference to the separate measures or 
bushels to be measured, the separate pounds to be weighed, or 
the separate units to be counted out of the mass. 

delivered at a distant place and have to be transmitted through a 
carrier. Cp. S. G. A. §§ 32, 33 ; Bell, Prin. §§ 116-118. 

Lord Blackburn {SaU, p. 260) seems to hold that where the 
seller remains in possession of goods after the property in them 
has passed to the buyer — ^as it does in England in virtue of the 
contract, if the goods are specific and no contrary intention 
appears — the seller is a bailee for the buyer, and is subject to 
the same responsibility for careful keeping as the Boman law 
imposed upon the seller before the property had passed by 
delivery. 'But there appears to be no decision defining the 
nature of such bailment' (Chalmers, SaU, p. 55). 

§§ 6-7. Risk.^ — The main rul6 of Roman law is quite 
distinct: as soon as the contract is complete, the goods are at 
the risk of the purchaser, and, il they perish accidentally, the 
seller is absolutely free, but the buyer is bound to pay the 
price, although the goods have not been delivered and the 
property in them has not been transferred. The all-important 

' On the theory of ^r*cw/Km generally, see Vangerow, § 591 ; Oirard, pp.. 533- 
536, and rcff. there. 
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6. Ergo et si grex uenierit, si quidem uniuersalitcr uno 
pretio, perfecta uidetur, postquam de pretio conuenerit : si uero 
in singula corpora certo pretio, eadem erunt, qaae proxime 
tractauimus. 



matter, therefore, is to ascertain wlitn a sale is complete to the 
eifect of passing the risk : necessario sciendum est quando perfcctu 
sit emptio : tunc cnim sciemiis, cuius perictdum sit, nam perfecta 
emptione periculum ad emptorem reqnciet (D. 1 8. 6. 8 pr.). The 
sequel to that passage states very tersely what is requisite to 
perfect the contract : et si id quod uenierit ajypareai quid quale 
qiiardum sit, etpretium, et pure uenit, perfecta est emptio, Cp. Inst. 
iil 23. 3. 

§§ 5 and 6 take up the question when a contract for the 
sale of things which pass by weight, number, or measure 
(' fungibles ') is complete. The answer is that they may be sold 
in two ways: (a) they may be specifically ascertained as a 
separate lot, and a gross price be fixed for the whole, as in a sale 
en hloc of all the com in a granary (the exact quantity being 
unknown) or of a whole flock of sheep for a slump price (sale 
per aversionem (L. 62, 2) or universaliter uno pretio) \ it is on 
exactly the same footing as an ordinary sale, and the risk is 
changed as soon as the parties are ad idem on the subject sold 
and the price. Cp. D. 18. 6. 1, 1 ; C. iv. 48. 1, 1 ; ib. 2 : 
08) Though the quantity or lot is specifically distinguished, yet 
the price may be fixed at so much per unit : here the amount of 
the price depends upon an operation of weighing, counting, or 
measuring, and it could never be liquidated if some casus fortuitus 
made it impossible to ascertain the number of units ; it is like a 
sale where the fixing of the price is referred to a third party 
(p. 10, note) and is therefore held to be conditional, and the 
risk remains on the seller until the act necessary for the purpose 
of ascertaining the price is performed. Some civilians think 
that in this case also the sale is perfect, beaiuse the subject is 
identified and the price agreed on, and nothing is unascertained 
except its exact amount ; but this view, though plausible on 
general grounds, cannot be maintained in face of §§ 5, 6, above. 

Some words seem to have dropped out after id* (§ 5 fin.) : 
Mommsen suggests in singulas amphoras contraliatur aut ; another 
conjecture is pretium constituatur. 

In §§ 5, 6, a whole quantity was sold. In § 7 only a part of a 
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6. So in the case of a flock, if it is sold for a lump price, the 
sale is held to be complete immediately the price is fixed ; but 
if it is sold at so much a head, the rule we have just explained 
will apply. 



larger whole (say ten dozen of wine out of a large cellar) is sold ; 
the case is the same as (/8) mpra, whether the price be so much 
a dozen or so much for the lot. The contract is not complete 
{rumdwm apparet quid uenierit) till the necessary separation of 
the quantity sold has been made, till specific goods are appropri- 
ated to the contract as we say ; meanwhile the seller bears the 
whole risk {omne pericvlumy i.e. both the risk of deterioration and 
of total destruction) : but when the weighing, etc., is delayed in 
consequence of the buyer's interference or maray the risk passes 
to him just as if the emptio were perfecta. C. iv. 48. 2 ; 
D. 18. 6. 5; Vat Fr. 16. It has been suggested that the 
same principle should have been applied here as in the case 
of an alternative obligation (L. 34, 6), so that, if the seller's 
obligation became imprestable owing to the accidental destruction 
of the whole mass or bulk out of which the res vendita was 
to be taken under the contract, the buyer would still be liable 
for the price ; the non-separation of his specific goods, it may be 
said, is an irrelevant fact, seeing that his portion (whichever it 
might have been) has perished with the rest. But the buyer, 
whose only hold upon the seller is that the latter is bound to 
separate and deliver (say) ten sheep out of a large flock, where the 
number of possible combinations of ten may be endless, has not 
the right to a specific thing in any ordinary sense. Hence the 
cbligatio generis was looked upon as practically a conditional sale, 
and therefore imperfect in the sense here appropriate, till the 
condition of weighing, measuring, or counting was purified. Cp. 
Pothier, Ventey § 308 sq. Authority is lacking on the question 
which civilians discuss, whether the weighing, etc., must be 
carried out jointly (as admensa etc. suggest), or may be the sole 
act of the seller (Windscheid, § 390). 

In English law the incidence of the risk is practically the 
same, but the result is reached by a different road : the theory 
is that ' the risk of the loss is primd facie in the person in 
whom the property is ' (Lord Blackburn in Martineau v. Kitching 
(1872) L. R 7 Q. B. p. 454); and the maxim res perit domino 
applies to sales (which it did not by the Soman law). See 
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7. Sed et si ex doleario pars uini uenierit, ueluti metretae 
centum, uerissimum est (quod et constare uidetur) antequam 
admetiatur, omne periculum ad uenditorem pertinere: nee 
interest, unum pretium omnium centum metretarum in semel 
dictum sit an in singulos eos. 

S. G. A. § 20. The law of Scotland, holding with the- civil 
law that the property does not pass until delivery is given, 
adopted its maxim periculum rei venditae nondum traditae est 
emptoris, the theory being that accidental destruction of the 
thing sold extinguishes the buyer's jiis ad rem spedJUam by 
making the seller's obligation to deliver it imprestable, while 
the buyer's obligation to pay the price subsists unaffected 
(Brodie's Staii*, p. 854 sq. ; Bell, Prin, § 87). It follows from 
this that by the former Scots law the doctrine of risk formed 
no criterion by which the question of property could be decided ; 
whereas in English law if it can be shown that the risk 
attached to one person or the other, that is an argument for 
showing that the property was meant to be in him. But though 
the risk usually attaches to the ownership, they are not insepar- 
able. The expression res perit domino is ambiguous : ' the dis- 
tinction must be borne in mind between being the loser of the 
property and the loser by the contract ; for if the parties have 
agreed, as they certainly may, that although the property is to be 
in one party, yet if the goods are lost, the other party is to pay 
for them, it is clear that the risk is no test of property in that 
case' (Blackburn, Sale.jf, 245 ; cp. Bell, Com. i. 180). Thus risk 
is always in the end a question of intention ; if the terms of the 
contract are express, they receive effect ; if not, the Courts have 
adopted certain rules of construction for arriving at the presumed 
intention both as to the property and the risk as an incident of 
it. See S. G. A. § 18. The question usually is: (1) Where the 
goods are specific, whether the seller is bound to do something to 
them to put them into a deliverable state, meaning a state in 
which the buyer is bound to accept them ; and (2) where the 
goods are specific and in a deliverable state, whether anything 
remains to be done to them (such as measuring, counting, weigh- 
ing, or testing) by the seller or by the parties jointly for the 
purpose of ascertaining the price : if so, the doing of such act 
or thing is presumed to be intended as a condition precedent to 
the passing of the property and the risk. Anderson v. Moricc 
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7. When part of the wine in a store is sold, say 100 
measures, it is quite fixed (as seems to be undisputed) that all 
the risk lies on the seller until the quantity is measured off, and 
it makes no difference whether the price named was a lump sum 
for the whole hundred or so much a measure. 



(1875.) L. R 10 C. P. 609 and 1 App. Ca. 713, and TurUy v. 
BciUs (1863)2H. &C. 200 (where the earlier cases are reviewed), 
may be taken as typical cases under these heads. 

It will be observed that the second of these principles is just 
the rule stated in §§ 5, 6 of this lex, regarding the necessity of 
ascertaining the money value of the price where it depends on 
number, weight, etc., before the contract is complete to the effect 
of passing the risk. This rule is said to have been arbitrarily 
adopted from the Eoman law within the present century ^ : thus in 
Zojgury v. Fumell (1809) 2 Gamp. 239, where several bales, each 
containing five dozen goat-skins, were sold at so much a dozen 
and all burnt before counting (which was proved to be the duty 
of the seller by usage). Lord EUenborough was of opinion that 
* as the enumeration of the skins was necessary to ascertain the 
price, this was an act for the benefit of the seller ; and as this 
act remained to be done by him when the fire happened, there 
was not a complete transfer to the purchaser, and the skins con- 
tinued at the seller's risk.' As the law of England does not 
require the price to be fixed in money before a sale is complete, 
it is hard to see why the risk and property should not have 
passed. But the rule is now well established, and the only ques- 
tion is whether its operation should be confined to acts to be 
done by the seller. 

The sale of an undivided or unseparated portion of a specific 
mass or bulk (as in § 7 of the text) may be compared with 
Campbell Y. Mersey Docks Co, (1863) 14 C. B. n. s. 412, and 
other cases in Benj., p. 345 sq., where it was held that neither 
property nor risk could pass unless, and until, the goods were 
ascertained by separation or division. 

In the Scotch case, Hansen v. Craig & Rose (1859) 21 D. 
432, a cargo of oil, the actual weight of which was stated in the 
contract, along with particulars from which the gross price could 
be readily calculated, was destroyed by fire when ready for 
delivery ; heldy that the contract was complete and the risk had 

* See Blackburu, Sale^ p. 174 sq. 
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8. Si quia in uendendo praedio confinem celauerit, quern 
emptor si audisset, empturus uon esset, teneri uenditorem. 

36. Ulpianqs libro XLiii ad edictum. 

Cum in uenditione quia pretium rei ponit donationis causa 
non exac burns, non uidetur uendere. 

37. Ulpianus libro in disputationum. 

Si quia fundum iure heyeditario sibi delatum ita uendidisset : 
' erit tibi emptua tanti, quanti a teatatore emptus eat/ mox 
inueniatur nou emptua, aed donatus teatatori, uidetur quasi sine 
pretio facta uenditio, ideoque similis erit sub condicione factae 
uenditioni, quae nulla est, si condieio defecerit. 

38. Ulpianus libro vii disputationum. 

Si quis donationis causa minoris uendat, uenditio ualet: 

passed to the buyer, although he had not checked the weight and 
quality of the oil,, which he was entitled by usage to do. Lord 
J.-C. Inglis there expressed an opinion that where a mass of 
fungibles, certain and known by general description but of 
unascertained extent, has been sold at a price according to 
measure, the contract is not complete so as to transfer the risk 
to the buyer until the mass has been measured and the price 
thus ascertained. Though there seems to be no express decision 
on that point, nor on the case where the quantity sold is still an 
undivided part of a larger mass, Bell pronounces in favour of the 
same practical result as has been reached in England {Com. i. 
473 ; where the learned editor of the 7th ed. dissents). See also 
Anderson (1870) 9 Macp. 122, and Walker (1873) 11 Macp. 
906. 

§ 8. Pothier adopts this decision and puts it among the 
engagements to which good faith binds the vendor, au moins 
dans le/or de la c(mscience (§ 236). It could hardly be main- 
tained now dans U for exUrieur that the seller of lands has a duty 
to inform the buyer that he will have a troublesome neighbour ; 
caveat emptor is the rule in a matter of this kind 

LL. 36-38. Sale and donation — Price. — These texts 
illustrate the rule that the price must be * verum ' — the agree- 
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8. The seller of a piece of land is responsible for having con- 
cealed the name of an adjoining proprietor, if the knowledge of it 
would have kept the purchaser from buying. 

36. Ulpian. 

When a person sells a thing, putting a price on it which he 
does not mean to exact, his purpose being to make a gift of it, 
that is not held to be a sale. 

37t Ulpian. 

When a man sells an estate to which he has succeeded under 
a will on these termsj ' you shall have it for what the testator 
paid for it/ and it afterwards transpires that the testator got it 
in gift and not by purchase, the sale is regarded as one in which 
no price has been fixed, and so it is in the same position as a 
conditional sale, which is void if the condition fails. 

38. Ulpian. 
If a person sells for a small price meaning to make a gift, the 

ment that the seller is to get the price and the buyer is to get 
the thing must be seriously meant (L. 2. 1, note). If the mention 
of a price is a mere sham, tacked on for the look of the thing, the 
disposition is invalid as a sale, but valid as a donation according 
to the maxim jpZiw v(dei quod agitur quant quod simulate concipiiur. 
So Code iv. 38. 3 : ^i doncUionis causa uenditionis mnukUus contractus 
est, emptio sui deficit substantia : ib. 9, doncUionis gratia prctedii 
fojcta uenditione si traditio sequatur, actions pretii nulla competente 
perficUur donatio. Under Justinian no special form was required 
for a donation of less than 500 solidi ; so that a gift under cloak 
of a sale would be good up to that amount. Pothier, § 18. 

In L. 37 there is only the appearance of a price, owing to the 
mistake about the history of the matter, and so no sale : on the 
other hand there was no intention to make a gift, and so no 
donation. Donation would be inferred, if the heir had known 
that the testator got a gift of the lands. Pothier, § 16. 

In L« 38 the thing is purposely sold at an undervalue out 
of regard for the buyer : such * venditio gratiosa ' is quite valid 
as a sale, because there is a price, though a low one ; at the 
6 
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totiens enim dicimus in totum uenditionem non ualere, quotiens 

uniuersa uenditio donationis causa facta est : qaotiens aero 

uiliore pretio res donationis causa distrahitur, dubium non est 

uenditionem ualere. hoc inter ceteros : inter uirum uero et 

uxorem donationis causa uenditio facta pretio uiliore nullius 

momenti est. 

39. luLiANUS libro XV digestorum. 

Si debitor rem pigneratam a creditore redemerit, quasi suae 
rei emptor actione ex uendito non tenetur et omnia in int^ro 
sunt creditori. 

1. UerisimUe est eum qui fructum oUuae pendentis uendi- 
disset, et stipulatus est decem pondo olei quod natum esset, 
pretium constituisse ex eo quod natum esset usque ad decem 
pondo olei : idcirco solis quinque collectis non amplius emptor* 
petere potest quam quinque pondo olei, quae coUecta essent, a 
plerisque responsum est. 

same time it has the character of donation 'pro tanto. The price, 
. however, must not be illusory, or so disproportionate to the 
value of the thing as to suggest that it is not seriously meant : 
si qiiis coiiduxerit nummo unOy conductio nulla est quia et hoe 
donationis instar indudt (D. 19. 2. 46 ; cp. D. 41. 2. 10, 2). 

Sale at a low price by one spouse to the other was invalid 
owing to the prohibition of donatio inter virum et iixwem. See 
D. 24. 1. 5, 5 for further developments; Pothier, §§ 19—21, 39. 

Some civilians find in texts like these a condition that the 
price shall be fair or adequate (Jiistuvi) ; but there is no real 
evidence of so vague and impracticable a requirement until the 
later Empire, when rescission for laesio enormis was sanctioned. 
The classical jurists recognise that in sale, where parties are treat- 
ing at arms* length, superior shrewdness is entitled to its due 
so long as it does not degenerate into fraud : D. 19. 2. 22, 3. 

L. 39 pp. — In intc^ro sunt means that the creditor has the 
same right over the pledge as before the attempted purchase. So 
also L. 16. pr. supra, and D. 13. 7. 40 pr. : debitor a crediiore pignus 
qiwd dcditfriistra cviU, eum rei suae nulla eraptio sit. The only 
thing the debtor can do is to pay the debt and thus relieve his 
property from the nexus under which it lies. From D. 17. 1. 
22, 3 it seems that the owner could give u mandate to a friend 



§ 1.] XVIII. r. DE CONTRAHENDA EMPTIONE, 83 

sale is valid ; for it is only when donation is the sole considera- 
tion moving the sale that we hold it absolutely void ; but when 
a thing is sold at a reduced price as a mode of donation, there is 
no doubt that the sale is good. This is true of all parties except 
husband and wife ; a sale at a low price by one spouse to the 
other, intended to operate as a donation, has no force whatever. 

39. Julian. 

A debtor, who buys from his creditor a thing he has pledged, 
cannot be sued on the contract, the principle being that he 
is buying his own property, and the creditor's rights remain 
unaffected. 

1. Where a man has sold his growing crop of olives and 
bargained for ten pounds of the oil produced, it appeal's to me 
that he has fixed a price out of the produce not exceeding ten 
pounds of oil : accordingly, if the yield is only five pounds, the 
buyer cannot claim anything more than the five pounds actually 
produced ; such is the opinion of most of the jurists. 



to buy in his pledges when exposed for sale ; the friend acquired 
the property for himself in the first instance, according to the 
Koman idea* of agency. Though the owner could purchase an 
adverse right of possession (p. 65), apparently he was not 
regarded as purchasing at all when he discharged a personal or 
real burden affecting his property ; but in the case of servitudes, 
this must be held to be doubtful in the absence of distinct 
authority, for there are traces of the practical extinction of a 
servitude being effected by the grant of a counter-servitude in 
favour of the hitherto servient tenement, in wliich case there is a 
quite intelligible res vendita. 

§ 1. When pounds of oil are mentioned in lieu of price, 
we must suppose Julian to mean their money value ; otherwise 
the bargain would not be sale. The case is so badly reported 
that it has been variously interpreted: — (1) A man sells his 
growing olive crop, fixing the price at the value of an average 
yield of oil, namely, 10 lbs. The decision is that, if the actual 
yield is only 5 lbs., the buyer cannot demand more, and yet 
must pay the full price. (2) A man sells 10 lbs. of the oil 
which the olives may be expected to yield, but only 5 lbs. are 
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40. Paulus libro iv epitomarum Alfeni digestorum. 

Qui f undum uendebat, in lege ita dixerat, ut emptor in diebus 
triginta proximis fundum metiretur et de modo renuntiaret, et 
si ante earn diem non renuntiasset, ut uenditoris fides soluta 
esset: emptor intra diem mensurae quo minorem modum esse 
credidit renuntiauit et pecuniam pro eo accepit : postea eum 
fundum uendidit et cum ipse emptori suo admetiretur, multo 
minorem modum agri quam putauerat inuenit : quaerebat, an id 
quod minor is esset consequi a suo uenditore posset, respondit 
interesse, quemadmodum lex diceretur : nam si ita dictum esset, 
ut emptor diebus triginta proximis fundum metiatur et domino 
renuntiet, quanto modus agri minor sit, quod * post diem trigen- 
simum renuntiasset, nihil ei profuturum : sed si ita pactum 
esset, ut emptor in diebus proximis fundum metiatur et de modo 
agri renuntiet, etsi * in diebus triginta [non] renuntiasset minorem 
modum agri esse, quamuis multis post annis posse eum quo 
minor is modus agri fuisset repetere. 

actually produced. The point decided is that the seller is 
responsible for no more than the actual yield, although he agreed 
to sell more (cp. BajsiH, xix. 1. 37) : uendidi tibifructum lyendeTdis 
oliiiae uel promisi decern pondo, et sola quinque pondo nasci conligit : 
non ampliits qtcam qtcinqne pondo a me exigentur. That is quite 
an intelligible decision, but what the context leads us to expect 
is a determination not as to the seller's liability for the deficient 
yield, but as to the buyer's liability to pay for more than he 
actually gets. Hence many editors suspect the reading; the 
sense desired may be got by substituting ah emptore for emptor^ 
or better, eum petere posse (Mommsen) for emptor petere potest. 
The main point would then be that the words fixing the price 
are taxative, not demonstrative — they only state a maximum price ; 
the buyer is to pay nothing if there is no crop, for it is a con- 
ditional sale of a res sperata (p. 24) ; if there is a crop, the price 
will be proportionate to the yield of oil, up to but not exceeding 
10 lbs., and any surplus will go to the buyer as profit. See 
Vang. iii. p. 426. 

L. 40 pp. — Various questions of interpretation are taken 
up in this and the succeeding sections. It may be noted with 
reference to llie opinions of * patented ' counsel which form so 
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40. Paul. 

The seller of a piece of ground had made it a term of the 
sale that the purchaser should measure the land within the 
next month and notify him as to its extent, and that failing 
notice before the expiry of the month the seller should be 
relieved of his obligation: the purchaser timeously intimated 
what the shortage was according to his belief, and was repaid a 
proportionate sum : some time after he sold the land, and, on 
remeasuring it for the purchaser, he found its area was much less 
than he had supposed : he asked whether he could recover the 
value of the deficiency from the man who sold it to him. The 
answer was that it depended upon the language used in the con- 
tract : if its terms were, ' the purchaser shall measure the land 
within a month from this date and shall intimate to the owner 
what shortage he discovers,' any notice given after the expiry of 
the month would be of no avail ; but if the contract ran thus, 
' the buyer is to measure the land within the next few days and 
report as to the extent,' although he did not report within a 
month that it fell short of the measurement stated, he can sue 
for compensation for the short measure, no matter how many 
years after. 



large a part of the Digest, that we often find the case stated, and 
the answer to it put, in the third person (quaerebat, respondit, ait), 
from which we may infer that the writer is reporting or quoting 
the opinion of some other counsel. 

The opinion on the circumstances here submitted seems to 
admit of no doubt. The clause in the lex venditionis specified a 
month as the time within which the buyer was to check the 
measurement of the lands, and give notice te the seller if he had 
any claim to make for shortage. He had the lands measured 
timeously, and recovered the price of the deficiency from the 
seller. On a re-sale after the thirty days, he discovered that he had 
overstated the contents on the occasion of the first measurement, 
and he wished to make a further claim. Counsel simply refers 
him to the clause in the contract fixing a definite term of thirty 
days, and adds that, if the term had been indefinite (as in diehis 
projDiinis) it would be construed more liberally, and he could 



86 XVIII. I. DE CONTRAHENDA EMPTIONE, [L. 40. 

1. In lege fundi aquam accessuram dixit : quaerebatur, an 
etiam iter aquae accessisset. respondit sibi uideri id actum esse, 
et idecTiter quoque uenditorem tradere oportere. 

2. Qui agrum uendebat, dixit fundi iugera decern et octo 
esse, et quod eius admensum erit, ad singula iugera certum 
pretium stipulatus erat : uiginti inuenta sunt : pro uiginti deberi 
pecuniam respondit. 

3. Fundi uenditor f rumen ta manu sata receperat: in eo fundo 



have brought the action at any interval of time, although he 
had not given notice within thirty days : that is the meaning, 
if the MS. reading e^ is retained, and nwn is inserted before 
renuntiasset as seems to be necessary. Mommsen suggests si for 
etsi, which gives a good sense : if the buyer gives notice of his 
challenge within a reasonable period, such as thirty days, he can 
bring his action at any future time. Even the indefinite term 
dies proximi must have meant a short period. 

The reading qtiod* has less authority but is more intelligible 
than quo. 

In the time of Justinian actions generally had to be brought 
within thirty years (C. vii. 39. 3). 

If in the above case the purchaser had employed a surveyor 
on the first occasion, he would have had an action against him if 
he had fraudulently misstated the extent of the lands. See 
Digest, 11, tit. 6 : Si mensor falsum modxim dixerit, 

§ 1. The seller in this case evidently owned an adjoining 
piece of ground where there was a spring, and bound himself to 
give the purchaser of the lands he was selling a right to draw 
water from it. Qui habet Iiaustum, iter quoque Iwhcre uidetur ad 
Juiuriend^im (D. 8. 3. 3, 3). For implied grant of necessary ways, 
see Bell, Pri7i, §§ 739, 992. 

Error in quantity. — The seller in § 2 innocently misstated 
the extent of the lands, but fixed the price at so much an acre, 
so that the sale was ad mensuram (cp. L. 34, 5). In such a case, if 
it turns out that there are more or fewer acres than was stated, 
the price will be raised or lowered in proportion. But if the lands 
had been sold en bloc for a lump sum, a mistake of either party 
as to the acreage would have made no difference to the price. 

An error merely as to the quantity of the res vcndita was 
pot essential error by Roman law; but it let in a claim fojr 
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1. In the conditions of sale a right to draw water was 
promised as an accessory of the lands sold: the question was 
asked whether the right to the water carried with it a right to 
access as well. The answer was that that seemed to have been 
within the view of the parties and therefore the seller must 
provide an access also. 

2. The seller of a plot of ground stated that it contained 
eighteen acres, and stipulated for a certain price for each acre it 
should be found to contain ; the number proved to be twenty ; 
an opinion was given that the buyer must pay for twenty. 

3. The seller of a farm reserved for himself the sown crops ; 

augmentation or diminution of the price in certain cases: 
(a) where the subject of the contract was a fixed quantum of a 
thing, and more or less was delivered by mistake (D. 19. 1. 2 pr.; 
D. 4. 3. 18, 3; D. 12. 6. 26, 4-6); and (fi) when a specific 
thing was sold at a price fixed according to its separate units, 
and the number of these was misstated, as here. Further (7), a 
specification of quantity may be made at the time of sale as a 
promise or engagement collateral to the contract, and not as the 
true subject of it ; the efiTect is, that if less be given than was 
guaranteed, the buyer can sue for a proportionate reduction of 
the price (D. 21. 2. 69, 6; cp. 19. 1. 13, 14, p. 175; ib. 42, 
p. 210. See Pothier, §§ 251-259). 

In Scotland *a description by measurement entitles the 
purchaser to insist for the quantity described, and no more ; 
any valid objection on account of error entitling him to the 
option of giving up the purchase, if it amount to error in sub- 
stantialibus' (Bell, Prin. § 893). Hepburn v. Campbell (1781) 
M. 14,168, was a case very like that in § 2, and the decision 
was the same, except that it was further held that the purchaser 
might throw up the bargain if he thought fit 

The law as to delivery of wrong quantity of goods is laid 
down in S. G. A. § 30 (1) and (2). A seller uncertain of the 
quantity he can deliver should protect himself by using some 
such terms as ' about,' * more or less,' which are held to allow 
him a reasonable margin. 

§ 3. Sown crops went to the buyer, unless reserved (D. 19. 
1. 13, 10); as to the meaning of inanu sata, see L. 80 pr. 
in/ra. 
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ex stipula seges erat enata : quaesitum est, an pacto contineretur. 
respondit maxime referre, quid est actum : ceterum secundum 
uerba non esse actum,* quod ex stipula nasceretur, non magis 
quam si quid ex sacco saccarii cecidisset aut ex eo quod auibus 
ex aere cecidisset natum esset. 

4. Cum f undum quis uendiderat et omnem fructum receperat, 
et arundinem et siluam caeduam in fructu esse respondit 

5. Dolia, quae in fundo domini essent, accessura dixit : etiam 
ea quae seruus qui fundum coluerat emisset peculiaria, emptori 
cessura respondit. 

6. Rota quoque, per quam aqua traheretur, nihilo minus 
aedificii est quam situla. 

41. luLiANUS libro III ad Urseium Ferocem. 

Cum ab eo qui fundum alii obligatum habebat quidam sic 
emptum rogasset, ut esset is sibi emptus, si eum liberasset, 
dummodo ante kalendas lulias liberaret, quaesitum est, an 
utiliter agere possit ex empto in hoc, ut uenditor eum liberaret. 
responsit: uideamus, quid inter ementem et uendentem actuni 
sit. nam si id actum est, ut omni modo intra kalendas lulias 
uenditor fundum liberaret, ex empto erit actio, ut liberet, nee sub 
condicione eraptio facta intellegetur, ueluti si hoc modo emptor 



For obdum * Mommsen conjectures satum, 

§ 4. Arundo was used for vine poles. Cujas is probably right 
in joining siluam caeduam ; strictly it means copse or underwood, 
which, by proper management, can be cut down yearly so as to 
grow again (D. 50. 16. 30 pr.). It might be cut by a usufructuary 
for stakes and posts (D. 7. 1. 9, 7 ; ib. 10). 

The English law of * waste ' and the Scots law of liferent 
both start from the Boman law of usufruct. On sUva caedua 
see Dashwood (1891) 3 Ch. 306, and CampbeWs Trs. (1885) 
8 App. Ca. 641. 

L. 41 pr. — Although uelvii si etc., seems to be intended 
ias an example of a conditional sale, the words ita ut are really 
as ambiguous as the si clause above : they may mean, " I buy, 
on your undertaking to release," or, "I buy, provided etc." 
The decision is that a clause about purging the encumbrances 
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and some corn having sprouted from the ears left on the land, 
the question was asked, Did it fall under the reservation ? The 
answer was that everything turned on the real intention of the 
parties ; but, to judge by the expressions used, the growth that 
sprang up from the ears was not within the view of the parties, 
any more than grains let fall from the com sack, or the growth 
from seeds dropped by birds in their flight. 

4. The seller of a farm reserved for himself all the produce ; 
an opinion was given that reeds and coppice-wood were included 
under produce. 

5. Where it had been announced that the vats which were on 
the proprietor's lands would pass as pertinents, an opinion was 
given that those which the slave who cultivated the lands had 
bought out of his peculium would also pass to the purchaser. 

6. The wheel which serves to raise the water is a pertinent of 
a house no less than the bucket. 

41. JUUAN. 

A person negotiated with the proprietor of an encumbered 
estate for a purchase, on the terms that he should be held to 
have bought if the owner disencumbered it, provided he did so 
before the 1st of July: the query was put whether he can by 
bringing the action on purchase compel the seller to discharge 
the burden ? The answer was : the real intention of the parties 
must be ascertained. If the bargain was that the seller was to 
disburden the lands in any event by the 1st of July, an action 
on purchase will lie to have him ordained to do it, and the sale 
will not be held to be conditional, as it would be where the buyer 



on lands by a certain date may, according to the intention of 
the parties, amount to an undertaking (dictum promismmve), the 
non-fulfilment of which will ground an equitable action on the 
contract for performance or damages, or may have the effect 
of a condition merely, in which case the owner has a free hand. 
Whether a guarantee or a condition was meant ' depends on 
the reason and sense of the thing as it is collected from the 
whole contract, and not on any formal arrangement of the 
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interrogauerit : ' erit mihi fundus emptus ita ut eum intra 
kalendas lulias liberes/ uel ' ita ut euni intra kalendas a Titio 
redimas/ si uero sub condicione facta emptio est, non poterit 
agi ut condicio impleatur. 

1. Mensam argento coopertam mihi ignoranti pro solida 
uendidisti imprudens: nulla est emptio pecuniaqua eo nomine 
data condicetur. 

42. Mabcianus libro i institutionum. 

Domini neque per se neque per procuratores sues possunt 
saltem criminosos seruos uendere, ut cum bestiis pugnarent. et 
ita diui fratres rescripserunt. 

43. Florentinus libro viii institutionum. 

Ea quae commendandi causa in uenditionibus dicuntur, si 
palam appareant, uenditorem non obligant, ueluti si dicat senium 
speciosum, domum bene aedificatam : at si dixerit bominem 
litteratum uel artificem, praestare debet: nam hoc ipso pluris 
uendit. 

words ' (Ld. EUenborough) ; there are many ways of expressing 
a condition besides the common hypothetical form. 

Similarly in our law the same stipulation is sometimes a 
condition and sometimes a warranty : see S. G. A. § 11, 1 (a) (b). 

§ 1. See L. 14 supra^ and notes on pp. 30, 36. Here the 
buyer is misled by the seller innocently as to the kind of 
merchandise he is buying. The table was sold expressly as 
solid silver ; it is really only coated over (cooperta) with silver. 
The error voids the contract, and the buyer can recover the 
price. 

L. 43« Warraiity. — In pr. appareat is the reading of P*., 
*if the quality is patent' or * obvious on inspection.' Obvious 
faults were also excepted in the edict of the curule aediles, ad eos 
enim morbos uitiaque pertiivere edictum aedilitim probandiim est, quae 
quis ignoranit uel ignware potuit,s\ich as blindness or an ulcer on 
the head (D. 21. 1. 14, 10; ib. 1, 6). That title contains 
several illustrations of the difference between a mere afiSrmation 
made by the seller to recommend his wares and a binding 
representation or warranty {dictum pvmissumre) : Sciendum 
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stipulates as follows : * the purchase shall take effect provided 
you free the lands by the first of July/ or ' provided you redeem 
Titius' mortgage by the 1st.' Where the purchase is a condi- 
tional one, no action is competent to compel performance of the 
condition. 

1. You have unwittingly sold me a plated table for one of 
solid silver without my knowing it to be so : the sale is void 
and a condictio will lie to recover the money paid for it. 

42* Marcian. 

■ 

Masters cannot either personally or by their agents sell their 
slaves, even if guilty of crime, to fight with wild beasts. There 
is a rescript of the brothers of blessed memory to that effect. 

43. Florbntine. 

Statements made at the time of sale in praise of the goods, 
if they refer to patent qualities, e,g. that a slave is good looking 
or that a house is well built, do not bind the seller : but if he 
represents a slave as well educated or a skilled workman, he is 
responsible for that, because it directly enhances the price. 



tamen est, qtmedam etsi dixerity praestare emn non dehere, scilicet 
ea quae ad nudain laudem seriii lyertinent, ueluti si dixerit fnuji 
jrrcbum dicto audientem : ut enim Pedius scinbit^ muUum interest 
eoinmerulandi send causa quid dixerit, an nero p*aestaturum se 
promiserit quod dixit Plane si dixerit aleatorem non esseyfurem 
non esse, ad statuam nun^uam covfugissey oportet eum id praestare 
(L 19. pr., § 1). The law as to mere puffery is clearly stated in 
1). 4. 3. 37 : Qiiod uenditor ut conunendct dicit sic habendum qvMsi 
neque dictum neque promissum est : si uero decipiendi emptoris 
causa dictum est, aeque sic habendum est, ut non nascatur aduers^ts 
dictum promissumue CLctio, sed de dole actio. The law as to special 
assurances, whether they relate to the absence of defects or the 
presence of advantages, is that the vendor who gives them under- 
takes thereby to deliver the article in the condition and with 
the qualities promised, provided the buyer might reasonably take 
them as guarantees, but not if they are mere vaunts which none 
but a credulous person would take seriously : ea autcm sola dicta 
siue promissa admittenda sunt, quae sic dicunttir ut praestentur. 



d 
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1. Quaedam etiam pollicitationes uenditorem non obligant, si 
ita in promptu res sit, ut earn emptor non ignorauerit, ueluti si 
quis hominem luminibus effossis emat et de sanitate stipuletur : 
nam de cetera parte corporis potius stipulatue uidetur, quam de 
eo in quo se ipse decipiebat. 

2. Dolum malum a se abesse praestare uenditor debet, qui 
non tantum in eo est qui fallendi causa obscure loquitur, sed 
etiam qui insidiose obscure dissimulat. 

44. Marcianus libro in regularum. 

Si duos quis seruos emerit pariter uno pretio, quorum alter 
ante uenditionem mortuus est, neque in uiuo constat emptio. 

71071 ut jactentuT (D. 21. 1. 19, 3). When binding as guarantees, 
they were to be construed favourably Q cum qivodam tempera- 
mento ' ) ; thus if the seller engages that a slave knows a trade, 
the buyer is not to expect a first-rate workman, — he must be 
content if the slave will pass muster as a tradesman according 
to ordinary parlance (loc. cit, § 4) ; if the seller says a slave is 
steady or laborious, you must not look for the gravity of a 
philosopher or for one who will work night and day ; but if he 
promises a first-rate cook, he is responsible if the slave is only 
of average skill (ib. L. 18). It the dicta are not true and the 
promissa are not complied with, the buyer can sue by a/^tio empti 
for damages (D. 19. 1. 6, 4 ; ib. 13, 3 and 4) — a remedy which 
may result in the contract being set aside, if nothing else will 
meet the case: besides, he has the choice between the actio 
redhibitoria (p. 157) for rescission of the contract — he can 
demand that the thing be taken back and the price restored to 
him, and the a^ctio quanti mi7i07ns for reduction of the price. 
Even commsndatio, if it has deceived the buyer, may be ground 
of action in respect of the fraud (D. 4. 3. 37), p. 91. 

For the treatment of warranty in our law, see S. G. A. 
§§ 11-14. Scots law was so far assimilated to the English by 
the Mercantile Law Amendment Act (1856) § 5, which is now 
repealed by S. G. A. § 60 and replaced by § 11 (2). Warranty 
is defined for England as ' an agreement with reference to goods 
which are the subject of a contract of sale, but collateral to the 
main purpose of such contract, the breach of which gives rise to 
a claim for damages, but not to a right to reject the goods and 
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1. In some cases even warranties do not bind the seller, if 
the thing is so obvious that the purchaser could not help knowing 
it, as for example when a man buys a slave who has lost his eyes 
and takes a warranty of soundness : for he is held to have stipu- 
lated for soundness of body in other respects and not in that 
particular in which he was self-deceived. 

2. The seller must always warrant his innocence of fraud — a 
term which includes not only ambiguous statements intended to 
mislead, but also studied and equivocal concealment. 

Vk. Marcian. 

A man bought two slaves together for a lump sum, and one 
dies before the sale is carried through ; the purchase does not 
hold for the survivor either. 



treat the contract as repudiated' (S. G. A. § 62); the remedies 
for breach of warranty are set out in § 53. The following rules, 
which hold both in England and Scotland, will serve to illustrate 
the present lex. (a) Any affirmation made at the time of sale 
may amount to a warranty, provided it is intended as such — that 
is, if it enters into the bargain as part of it (Benj. p. 659 sq. ; 
Bell, Com, i. 466, note): the criterion still is whether it was 
intended and understood that the buyer might rely on the repre- 
sentations of the seller. Again (&), ' the eulogies which dealers 
are accustomed to make of their goods are not to be received as 
warranties ; they are understood in the ordinary intercourse of 
trade as boastful recommendations, which the buyer is to take or 
reject according to his prudence' (Bell, Friiu § 111); so simplex 
eommcndatio ^imi oblvjat {Foivcr v. Barham (1836)4 A. &E. 473); 
Pothier, § 263. Lastly (c), the buyer's eye is his merchant where 
the defect is obvious ; a general warranty is not binding unless 
the vice was latent at the time of the sale. Pothier, Vcntc, § 207 ; 
cases in Benj. p. 665 sq. 

§ 2. Many editors remove the second * obscure^ and thus get 
a sharp contrast between equivocal statement and crafty con- 
cealment. On the other hand, the MS. reading is confirmed 
by the BasUika; besides, silence as well as speech may be 
ambiguous, cp. p. 116. 

L. 44. — Where the several corjyora embraced in a single con- 
tract are related to each other in such a way that the buyer must 



94 XVIII. r. DE CONTRAHENDA EMPTIONE, [L 45. 

45. Makcianus libro iv regularum. 

Labeo libro posteriorum scribit, si uestimenta interpola quis 
pro nouis emerit, Trebatio placere ita emptori praestandum quod 
interest, si ignorans interpola emerit. quam sententiam et Pom- 
ponius probat, in qua et lulianus est, qui ait, si quidem ignorabat 
uenditor, ipsius rei nomine teneri, si sciebat, etiam damni quod 
ex eo contingit : quemadmodum si uas aurichalcum pro auro 
uendidisset ignorans, tenetur ut aurum quod uendidit praestet 



have meant the contract to be executed as an entire contract or 
not at all, the contract is wholly void as soon as the prestation 
of any one corpits becomes impossible. Cp. D. 45. 1. 29 : sed ct 
famUiae et omnmm seruortivi stynilatio una est : itcmque qtiadrigaf 
aut lecticariortim stipulatio una est. So when a troupe of comic 
actors or a team of horses is bought, the death of one of them, 
before the sale is complete, cancels the bargain as regards the 
rest (D. 21. 1. 34-38). 

L* 45. — It is difficult to reconcile this text with the principles 
laid down in LL. 9-11 (p. 30 mpra) regarding the effect of the 
so-called error in substantia, i,e, mistake as to the qualities of 
the res vendita. According to the most probable view of these 
passages, the test of the materiality of such error is whether the 
difference between the real and the supposed qualities is so great 
as to put the commodity in a different class of merchandise and 
give it a different denomination ; if it is, the error is essential 
and the contract is a nullity. But here uestimenta interpola (i,r, 
cast-off clothes done up to look like new, cp. Plautus, 3fost, 272) 
are bought pro novis (which is clearly a case of non-essential 
error on the principle above stated), and yet the buyer geUs 
relief from the vendor, who must make good the difference in 
value if he innocently sold them as new, and the full interessc 
if he did so fraudulently. The obligation in the latter case 
is quite clear; but it is difficult to account for the liability 
of the seller in good faith except by assuming that he 
warranted the clothes as new, either expressly, or impliedly 
as by supplying them to, a purchaser who asked for new 
clothes. In any case there is a great array of authorities cited 
for this opinion : Marcian quotes most of the lex from Labeo, 
who relies on Trebatius, and the position is fortified by the 
authority of Pomponius and Julian. The words ^qtiam 
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45. Marcian. 

Labeo says in his Posteriora that, if one buys second-hand 
clothes furbished up, thinking they are new, Trebatius held 
that he has a claim for damages, provided he did not know the 
clothes were second-hand. That opinion is approved by Pom- 
ponius, and also by Julian, who observes 'if the seller did 
not know, he is liable only for the difference in value ; but if he 
did know, he is liable for all damage resulting therefrom.' 
Similarly, if he sells a vessel of brass for a gold one^ believing 
it to be so, he is bound to indemnify the purchaser for not 
supplying a gold vessel as promised. 

sententiam , . , ex eo corUingit ' may be a parenthesis inserted 
by Marcian, as is indicated both by the change of construction, 
and by the fact that Julian could not have concurred in the 
opinion stated in the last clause about the vas auricJialcum (cp. 
L. 41, 1) ; that clause would therefore seem to be the conclusion 
of the quotation from Labeo. The example there given is the 
sale of a vessel of base metal for a gold one, and the opinion 
meant to be conveyed is obviously the same as in the former 
case, that the contract is valid and a claim for compensation 
will lie. But according to the previous texts on this subject 
the error in question would certainly be essential, and the 
contract would be void. Savigny explains the contradiction on 
historical grounds. The nullity of a contract, as the result of 
error about a material quality was only gradually recognised ; 
Marcellus combated tlie doctrine (L. 9, 2), Julian maintained 
it (L. 41, 1), Paul and Ulpian established it (LL. 9, 11, 14), 
and it was adopted in the Pandects ; but the compilers failed to 
observe that in this lex they admitted a dictum of Labeo's 
proceeding on the old and discarded view. Si/sL iii. 285. 

Auricludcum is said by Pliny to be a mixture of copper and 
tin : Festus says, ' quidam putant ex acre et anro' If it could 
be taken as an alloy of gold with some base metal, the difficulty 
would vanish, for this passage would then harmonise exactly 
with L. 10 supra. 

The expressions used in the first example to indicate the 
measure of damages are noticeable. Trebatius holds that the 
innocent seller is liable to indemnify the buyer for all loss 
attributable to his failure to supply new clothes as he undertook 
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46. Marciakus libro singulari de delatoribus. 

Kon licet ex officio, quod administrat quis, emere quid, uel 
per 86 uel per aliam personam: alioquin non tantum rem 
amittit, sed et in quadruplum conuenitur secundum constitn- 
tionem Seueri et Antonini: et hoc ad procuratorem quoque 
Caesaris pertinet. sed hoc ita se babet, nisi specialiter quibus- 
dam hoc concessum est. 

47. Ulpianus libro xxix ad Sabinum. 

Si aquae ductus debeatur praedio, et ius aquae transit ad 
emptorem, etiamsi nihil dictum sit, sicut et ipsae fistulae per 
quas aqua ducitur, 

48. Paulus libro v ad Sabinum. 
licet extra aedes sint : 

49. Ulpianus libro xxix ad Sabinum. 

et quamquam ius aquae non sequatur, quod amissum est, 
attamen fistulae et cauales dum sibi sequuntur, quasi pars 
aedium ad emptorem perueuiunt. et ita Pomponius libro 
decimo putat. 

50. Ulpianus libro xi ad edictum. 
Labeo scribit, si mihi bibliothecam ita uendideris, si decuriones 



to do {quod interest, which is not used of a mere reduction of the 
price). Marcian seems to modify this in the parenthesis which 
follows ; he would exact the full intercssc only where the seller 
was in dolo, and would limit the claim against an innocent seller 
to the difference in value between old and new clothes {ijmus rci 
nomine tenetur). Mom. Beit, i. p. 204. 

The closing words id aurum, etc., admit of the meaning that 
the vendor must actually furnish a gold vessel, but the real sense 
must be (as Cujas pointed out) that the seller owes an indemnity 
because he promised an article made of gold at the time of sale. 
It seems plain in this instance that a promise or warranty was 
given, and it may therefore be assumed the more easily in the 
parallel case of the clothes. 

L. 46. — See L. 34, 7 su2rt'a ; Pothier, Vcntc, § 13. The sale 
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46. Marcian. 

It is illegal for any one, either directly or through another 
person, to purchase any property of which he has the adminis- 
tration : the penalty for contravention is fixed by a constitution 
of Severus and Antonine at four times the price in addition 
to forfeiture of the property : this applies even to an agent for 
the emperor. Special exemption may, however, be granted to 
particular persons. 

47. Ulpian. 

If a house enjoys a servitude right of bringing in water, the 
right passes to a purchaser without express mention of it, and so 
do the pipes conveying the water. 

48. Paul. 
though they are outside the house : 

49. Ulpian. 

and even if the right to the water should not pass because it 
has been lost, still the pipes and conduits, as each is attached to 
the next, become the property of the purchaser as appurtenances 
of the house. Pomponius expresses the same opinion. 

50. Ulpian. 

Labeo lays it down that, if you have sold me a library on con- 



was not void, but voidable. When there was no risk of fraud, a 
tutor might buy his ward's property (D. 26. 8. 5 ; ib. 6). 

LL. 47—49. — For the rule that 'fistulae ' pass by accession, 
see L 78 pr. infra \ D. 19. 1. 38, 2 ; ib. 15 ; for the law about 
laying them down, etc., see D. 8. 2. 18 and 19. If d^im sibi 
sequuntur is right, the meaning seems to be that each part cedes 
to the next, and so the continuous whole forms a pertinent : 
Mommsen proposes to read dum ibi relinquuntur. 

L. 50. — Decuriones were the members of the municipal senate, 
which was often called curia in later times. This body was a 
close corporation entrusted with the local government of the 
municipalities throughout the Empire. 

7 
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Campani locum mihi uendidissent, in quo earn ponerem^ et per 
me 8tet quo minus id a Campanis impetrem, non esse dubitandum 
quin praescriptis uerbis agi possit. ego etiam ex uendito agi posse 
puto quasi impleta condicione, cum per emptorem stet quo minus 
impleatur. 

51. Paulus libro xxi ad edictum. 

Litora quae fundo uendito coniuncta sunt in modum non 
computantur quia nuUius sunt sed iure gentium omnibus 
uacant: nee uiae publicae aut loca religiosa uel sacra, itaque 
ut proficiant uenditori caueri solet, ut uiae, item litora et loca 
publica in modum cedant. 

52. Paulus libro liv ad edictum. 

Senatus censuit, ne quis domum uillamue dirueret quo plus 
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Though the condition attached to a contract was not fulfilled, 
still if that were due to the fault of either party the contractual 
tie produced certain effects. Cp. L. 8 pr. swpra. For the rule 
that the condition is held to be fulfilled when the debtor prevents 
its fulfilment, see D. 50. 17. 161: In iure ciuili receptum est, 
quotiens per eum, cuius interest condicionem non impleri, Jiat quo- 
minus impleatur, perinde haheri cue si impleta condicio fuisset ; 
ib. 174: Qui potest facere tit possit condidoni parere iam posse 
uidetur; D. 45. 1. 85,7: Quicumque sui condicione obUgatiis 
curauerit Tie condicio existeret, nihilo minus obligatur; D. 35. 1. 
81,1: Tunc demum pro impleta Jiabetur condicio, cum per euvi 
stat, qui si impUta esset, debiturus erat. In such a case XJlpian 
was satisfied of the competency of an action on the contract ; 
Labeo thought it necessary to bring an actio praescriptis verbis, 
which was the ordinary remedy for enforcing an innominate con- 
tract, and was so called because a clause setting forth the special 
facts on which the pursuer relied was inserted at the head of the 
formula. Probably the purchaser in the case put in the text 
failed to apply for a site. 

This doctrine has been generally adopted. See Pothier, Obi. 
§§ 212-214; Bell, P?'m. § 50. In Pirie v. Pirie (1873) 11 
Macp. 941, where the above texts were conmiented on, a condi- 
tion attached to a bequest in favour of a third party was held 
fulfilled when the third party had voluntarily rendered its fulfil- 



52.] XVTII. I. DE CONTRAHENDA EMPTIONE, 99 

dition that the council of Campania sell me a site for a building 
to contain it, and if it is my fault that I do not get one from 
them, there is no doubt that you can maintain an action on the 
circumstances against me. In my opinion an action on the 
contract is equally competent, the condition being held as fulfilled 
when the buyer renders its fulfilment impossible. 

51, Paul, 

Shores or river banks within the bounds of an estate that is 
sold are not reckoned in the measurement, because they belong 
to no one, but are by the law of nations free and open to all ; 
the same is true of public roads, and religious and sacred places. 
Hence it is customary, if they are to count in favour of the 
seller, to make it an express term that roads, shores, and public 
places shall be included in the measurement. 

52. Paul. 

The Senate passed a decree forbidding anyone to pull down a 



ment impossible. In that case the general principle was thus 
expressed : ' if the accomplishment of a condition is prevented by 
that one of the contracting parties who has an interest that it 
should not arrive, whether it depend on his own act or not, the 
condition so far as he is concerned shall be held as accomplished.' 
In Mackay v. Dick (1881) 6 App. Ca. 251, the House of Lords 
held that, where the fulfilment of a condition by one party is 
prevented by the other, the condition is waived. 

L. 51. — Cp. D. 18. 6. 7, 1 : Quod uenditur, in modum agri 
cedere debet^ nisi si id actum est, ne cederet : at quod non nenit, in 
modum cedendum, si id ipsum actum est ut cederet, ueluti uiae 
publicae, limites, luci qui fundum tangu/ni : cum uero n^utrum 
dictum est, cedere non debet, et ideo nominatim caueri solet, ut luci 
uiae publican quae in fundo sint totae in modum cedant. See also 
L. 73, 1 infra ; D. 11. 7. 10 and 11. Pothier, Vente, § 251 sq. 

L. 52. — The reference is to the SO. Volusianum of the year 
56 A.D., in the reign of Nero (Orelli, Insc. 3115). It had been 
preceded by SO, Hosidianum (47 a.d.), referred to in the same 
inscription, which seems to have enacted severe penalties against 
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sibi adquireretur, neue quis negotiandi causa eorum quid emeret 
uenderetue : poena in eum qui aduersus senatus consultum 
fecisset constituta est, ut duplum eius quanti emisset in 
aerarium inferre cogeretur, in eum uero qui uendidisset, ut 
irrita fieret uenditio. plane si mihi pretium solueris, cum tu 
duplum aerario debeas, repetes a me : quod a mea parte irrita 
facta est uenditio. nee solum huic senatus consulto locus erit si 
quis suam uillam uel domum, sed et si alienam uendiderit. 

53. Gaius libro xxviii ad edictum prouinciale. 

Ut res emptoris fiat, nihil interest, utrum solutum sit pretium 
an eo nomine fideiussor datus sit. quod autem de fideiussore 
diximus, plenius acceptum est, qualibet ratione ' si uenditori de 
pretio satisfactum est, ueluti expromissore aut pignore dato, 
proinde fit ac si pretium solutum esset. 

54. Paulus libro i ad edictum aedilium curulium. 

Ees bona fide uendita propter minimam causam inempta fieri 
non debet. 

55. Paulus libro 11 ad edictum aedilium curulium. 

Nuda et imaginaria uenditio pro non facta est et ideo nee 
alienatio eius rei intellegitur. 



any person pulling down a house in order to sell the site for 
more than he gave for it. Probably the Volusian SC. added a 
prohibition against trafficking in the materials and fixtures incor- 
porated in a building in order to make money (negotiandi causa), 
the only check upon speculation we find in the Digest Cp. D. 
39. 2. 48 : Si quis ad dcmoliendum negotiandi causa uendidisse 
domum iviriemue donuis fucrit conuictus: ut emptor et venditor 
sitiguli pretiunif quo domus distracta est, praestent, constituttim est : 
ad opus autem publicum si transferai marmora uel columnxis, licUo 
iure facit : probably in that case the thing was not delivered, 
which would account for the difference in the penalty. In the 
present case the sale is annulled, the ejffect of which is to make 
the seller lose the property which he has delivered, and also his 
action for the price ; the property may very likely have been 
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town or country house in order to make a profit, or to traffic in 
the materials for speculative purposes, and fixing as the penalty 
for a contravention, in the case of the buyer, the forfeiture to the 
Treasury of double the amount of the purchase-price, and in the 
case of the seller the cancelling of the sale. Clearly if you have 
paid me the price, as you have to pay the double of it to the 
Treasury, you can bring an action for repayment, because on my 
side also the sale is avoided. The decree applies to the sale of a 
town or country house belonging to another as well as to the 
sale of one's own. 

53. Gaius. 

As regards passing the property in a thing to the buyer, it is 
all one whether the price has been paid, or security given for it. 
The expression * security,' however, is to be interpreted liberally ; 
any method by which the pric€^ is secured to the seller — for 
example, by a new debtor or by pledge — is equivalent to payment. 

54. Paul. 

A sale carried through in good faith ought not to be set aside 
for a trifling cause. 

55. Paul. 

A merely colourable sale is an absolute nullity, and so the 
subject is not held to have been alienated at all. 

confiscated. The same desire to secure the permanence of build- 
ings, and protect the amenity of the city, may be traced in a SC 
of the tim^ of Trajan, ea quae aedibus iuncta sunt legari non 
possunt (D. 30. 1. 41, 1 ; Pothier, § 12). 

L. 53. — See L. 19 szcpra, p. 41 sq. Expromissor was a 
cautioner or surety who intervened in room of the debtor as 
principal in a distinct and separate obligation ; the adpromi.ssor 
or fideiussoTy on the other hand, simply became joint-debtor under 
an accessory obligation. The first is a form of privative inter- 
cession, i.e, it released the original debtor and transferred his 
liability to a new debtor; the other two are forms of cumu- 
lative intercession, i.e. a new debtor is brought in without the 
principal debtor being relieved. 

L, 55. — See D. 45. 7. 54: contractus imaginarii etiain in 



102 Xvm. I. DE CONTRAHENDA EMPTIONE, [LL. 56, 

56. Paulus libro L ad edictum. 

Si quis sub hoc pacto uendiderit ancillam, ne prostituatur 
et, si contra factum esset, uti liceret ei abducere, etsi per plures 
emptores mancipium cucurrerit, ei qui primo uendidit abducendi 
potestas fit. 

57. Paulus libro v ad Plautium. 

Domum emi, cum eam et ego et uenditor combustam igno- 
raremus. Nerua Sabinus Cassius nihil uenisse, quamuis area 
maneat, pecuniamque solutam condici posse aiunt. sed si pars 
domus maneret, Neratius ait hac quaestione multum interesse, 
quanta pars domus incendio consumpta [sit, quanta] permaneat, ut, 
si quidem amplior domus pars exusta est, non compellatur emptor 
perficere emptionem, sed etiam quod forte solutum ab eoest repetet, 
sin uero uel dimidia pars uel minor quam dimidia exusta fuerit, 
tunc coartandus est emptor uenditionem adimplere aestimatione 
uiri boni arbitratu habita, ut, quod ex pretio propter incendium 
decrescere fuerit inuentum, ab huius praestatione liberetur. 



emptionibus mris uinculum non dbtinent, cum fides facii simtUatur^ 
non intercedente uerUate. A sale may be merely a cover for dona- 
tion (L. 36, p. 80), in which case it breaks down for want of a 
price seriously meant ; and if the price is nominal, it is still only 
a fictitious sale, e,g, uetulitio uno numino of an inheritance in 
order to convey it to the beneficiary, G. ii. 252. 

L« 56. — Where a condition, * ut manitmittatur ' or ' ne prosti- 
tuatur* was attached to the sale of a slave, the seller often 
reserved the right, in case of breach, to seize the slave as 
forfeited, manum inicere et inancipiuni siM adducere. The law 
jealously enforced the clause ne prostituatur in favour of the 
slave : if the seller consented to a breach of it he lost the right 
of manus ini^dioy and the slave became free. The condition 
held good, although the woman changed hands repeatedly without 
any mention of it. Unless the seller stipulated expressly for 
the right to recover her, she became ipso facto free if the con- 
dition was violated, and the contravener lost the rights of patron 
(C. iv. 56. 1 ; D. 18. 7. 6). A restriction of this kind on the 
purchaser's dealings with the thing sold is sometimes called 
modv^y just as a legacy may be sub viodo. 



57.] XVlIt I. DE CONTRAHENDA EMPTlONE 103 

56. Paul. 

If a female slave is sold under an agreement that she is not 
to be made a public prostitute, and that the seller in case of 
a breach of this covenant shall be entitled to reclaim her, the 
original seller is at liberty to remove her though she has passed 
through the hands of several purchasers. 

57. Paul. 

I bought a house, neither the seller nor myself being aware 
that it had been burnt down. Nerva Sabinus and Cassius hold 
that although the site is left there has been no sale of anything, 
and that the purchase-price is recoverable by personal action. 
But if a part of the house remains standing, Neratius says the 
question turns very largely on how much of the house is burnt 
down and how much is left standing ; thus if the leirger part of 
the house is destroyed, the buyer cannot be compelled to go 
through with the contract, indeed he may demand back any 
money he may have paid ; but if the half or less than the half is 
burnt down, then the purchaser has no alternative but to imple- 
ment the contract at a valuation made on the estimate of an 
impartial man for the purpose of ascertaining the depreciation 
in value due to the fire and deducting it from the price. 



LL. 57, 58. Sale of 'res extincta.' — A series of somewhat 
arbitrary rules is stated in this lex and the following one re- 
garding the legal effects of accidental damage happening to the 
subject-matter of a contract of sale prior to the completion of 
the contract. They form a supplement to L. 15 pr. (p. 36 
supra% discussing the consequences of partial extinction of the 
res vendita from the same point of view as was there taken in 
considering the result of total destruction. The latter was held 
to make the inchoate contract a nullity by rendering performance 
quite impossible, and here similarly partial destruction excludes 
anything more than partial performance. The other possible 
category to which cases of this kind are often referred is error ; 
but the attempt here seems to be to lay down equitable rules as 
to the validity and the effects, of the contract on the assump- 
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1. Sin autem uenditor quidem sciebat domum esse exustam, 
emptor autem ignorabat, nuUam uenditionem stare, si tota domus 
ante uenditionem exusta sit : si uero quantacumque pars aedificii 
remaneat, et stare uenditionem et uenditorem emptori quod 
interest restituere. 

2. Simili quoque modo ex diuerso tractari opertet, ubi emptor 
quidem sciebat, uenditor autem ignorabat : et hie enim oportet et 
uenditionem stare et omne pretium ab emptore uenditori, si non 
depensum est, solui uel si solutum sit, non repetL 

3. Quod si uterque sciebat et emptor et uenditor domum esse 
exustam totam uel ex parte, nihil actum fuisse, dolo inter 
utramque partem compensando, et iudicio * quod ex bona fide 
descendit, dolo ex utraque parte ueniente, stare non concedente. 

tion of knowledge, ix. Paul asks what would the innocent party 
probably have done about entering into the contract had he 
been possessed of information as to how much of the res vendita 
was prestable and how much was not. In the example given 
of the sale of a house, it is assumed that the building is the 
primary object, and the site a secondary consideration with the 
purchaser ; for although the site is prestable after the house is 
burnt to the ground, it is treated as a negligible quantity {nihil 
uenisse quamvis area maneat), so that practically this is a case 
of total extinction of the subject sold. 

The vai'ious possible cases are taken up in the four sections 
of this lex seriatim, according to the state of the parties* informa- 
tion and the extent of the damage : — 

I. Neither of the parties knew of the fire (pr.). In case of 
total loss, the sale is null on the principle of L. 15 pr., and the 
price, if paid, can be recovered. In case of partial loss, a further 
distinction is drawn according to the proportion which the part 
left standing bears to the whole. If it is less than a half, it 
appears to be left to the vendee's option to hold to the contract 
(paying, of course, a reduced price), or to reject it and have back 
his money (non compellitur emptor perficere emptioTiem). If, on 
the other hand, half or more than half of the building is saved, 
the contract is valid ; the vendee cannot throw it up, but he has 
only to pay what may, in view of all the circumstances, be held 
to be a fair price. The reading in the pr. is doubtful in two 
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1. But if the seller knew of the fire and the buyer did not, 
the sale is set aside entirely if the whole house was burnt to the 
ground before the sale ; but if any part whatever of the building 
remains, the sale stands and the seller must reimburse the 
purchaser for his loss. 

2. The same principles must be applied in the converse case 
of the buyer knowing and the seller not knowing : here too the 
sale should be sustained, and the buyer should pay the seller the 
full price if he has not done so, and, if be has, he should have no 
claim for repayment. 

3. But if both parties knew that the house was wholly or 
partly consumed, the bargain has no result, because the fraud on 
the one side is set off against the fraud on the other, and an 
action which has its source in good faith will not allow a trans- 
action tainted with mutual fraud to be upheld. 

places ; the Florentine MS. gives ' Aanc quatstionem ' and * con- 
sumpta.' The former should probably be hoc quaestione ; and the 
latter should be altered to consumptaey or if retained, some words 
must be inserted, as ' sit, quanta * (Mommsen). Some civilians 
consider a great part of this lex to be a fabrication of Tribonian's, 
partly because the diction is unlike Paul's, and partly because 
some of the rules are unsatisfactory : why, for instance, should the 
bond fide buyer be bound to take a half-burnt house, which may 
be of no use to him ? And how is the exact fraction to be 
ascertained ? 

II. The vendor alone knew of the fire (§ 1). If the house 
is wholly destroyed, the sale is void as before ; but we should 
expect besides that the vendor would be liable for any prejudice 
the vendee suffered through his deceit. If any portion at all is 
saved from the flames, the sale stands ; the buyer gets what is 
left, and can sue for the full interesse, in effect a penalty is thus 
imposed on the fraudulent vendor. 

III. The vendee alone knew of the fire (§ 2). Total loss is 
not expressly mentioned, and it seems as if the words were 
closely linked to the second half of § 1, so that the hypothesis 
here is that some part of the building remains standing : if so, 
the point decided is that the maid fide buyer is bound by the 
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58. Papinianus libro x quaestionum. 

Arboribus quoque uento deiectis uel absumptis igne dictum 
est emptionem fundi non uideri esse contractam, si contemplatiooe 
illarum arborum, ueluti oliueti, fundus comparabatur, siue sciente 
siue ignorante uenditore : siue autem emptor sciebat uel ignorabat 
uel uterque eorum, haec optinent quae in superioribus casibus pro 
aedibus dicta sunt. 

contract, and must pay the full price for what is left of the 
house ; and, if he has paid the price, he cannot recover it by a 
condictio indebiti. It is, however, a very general opinion that 
this section applies to total as well as partial destruction, so that 
the contract is good though nothing escapes the fire ; the pur- 
chaser must pay the price, according to Voet, as a punishment for 
his fraud, or, as others hold, because he must have intended to 
give that sum for the site, or else to make a donation of it. But 
how can there be a good sale sine re ? To regard the area as the 
' res ' in this case is to contradict the plain words of the pr. {nihil 
uenisse). 

IV. Both knew of the fire (§ 3). In that case, whether the 
whole or only part has perished, the contract is void. Each 
side being chargeable with fraud, dolus dolo compensatur (D. 2. 
10. 3, 3); neither can sue the other for implement (D. 4. 3. 36), 
and if the contract has been implemented, neither can bring an 
action for damages on the ground of fraud (D. 44. 4. 4, 13 ; 
D. 50. 17. 154). 

ludicio* is the reading of F; other MSS. have indicium. 
The above decisions should be compared with those given in 
corresponding circumstances regarding stolen property. L. 34, 
3, p. 62 supra, 

L. 58. — The end of this lex beginning with the words siue 
autem, etc., is probably a Tribonianism, the reference being to the 
preceding lex which is an excerpt from Paul. It is just possible 
that Papinian may have written it, referring back to similar dicta 
of his own about destruction by fire. It is plain in any case 
that the compilers of the Digest considered the rules of L. 57 to 
be generally applicable where accident makes the performance of 
an obligation impossible to a greater or less extent. They are, 
indeed, more reasonable in the example here put, — the sale of 
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98. Papinian. 

It bos been laid down that a contract for the purchase of 
land must be held a nullity when the trees on it have been 
uprooted by the wind or destroyed by fire, if the trees, as in the 
case of an olive-garden, were the motive for buying the land, no 
matter whether the seller knew the fact or not : the principles 
stated above for the several cases regarding a house apply here 
also, according as the buyer or both parties knew or did not 
know the state of things. 

an olive-garden, where the trees are, in the contemplation of the 
parties, the main object of the contract. If half the trees are 
blown down, that will scarcely afiect the value of the rest ; and 
it is always possible to supply the blanks by transplanting or 
otherwise. But the ruins of a half -burnt house are usually worth 
little or nothing, and restoration is out of the question if the 
building had any features or ornaments peculiar to it. Pothier 
felt that these rules must often do violence to the intention of 
the buyer, and consequently he proposed to allow him to sue for 
a dissolution of the contract ; but he is wrong in citing this lex 
as an authority for an equitable remedy of that kind ( Vente, § 4). 
The French Civil Code, adopting Pothier's view, provides by art. 
1601 that, in case of partial loss, the buyer may either abandon 
the sale or claim what is left of the thing at a reduced price 
fixed by valuation. No such rule exists in English law {Barr 
V. CHbson (1838) 3 M. & W. 390); the question is whether the 
thing has ceased to answer to the description of it given in the 
contract. To the cases of total destruction given on p. 37 supra, 
add Taylor v. Ccddwell (1863) 3 B. & S. 826, where, in an 
action for breach of a promise to give a music-hall for certain 
days, it was held a sufficient answer- that the hall had been 
destroyed by accidental fire; and the rule was laid down that 
' in contracts in which the performance depends on the continued 
existence of a given person or thing, a condition is implied that 
the impossibility arising from the perishing of the person or 
thing shall excuse the performance.* The civil law, which im- 
plies such an exception in all cases of obligation de certo corporc 
{e.g, D. 46. 3. 107), was relied upon in the judgments in that 
case. 
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59. Celsus libro viii digestoruiiL 

Cum uenderes f undum, non dixisti * ita ut optimus maximus- 
que : ' uerum est, quod Quinto Mucio placebat, non liberum, 
sed qualis esset, fundum praestari oportere. idem et in urbanis 
praediis dicendum est. 

60. Marcellus libro vi digestorum. 

Comprehensum erat lege uenditionis dolia sexaginta emptori 
accessura: cum essent centum, in uenditoris fore potestate 
responsum est quae uellet dare. 

61. Makcellus libro xx digestorum. 

Existimo posse me id quod meum est sub condicioUe emere, 
quia forte speratur meum esse desinere. 

62. MoDESTiNUS libro V regularum. 

Qui officii causa in prouincia agit uel militat, praedia com- 
parare in eadem prouincia non potest, praeterquam si patema 
eius a fisco distrahantur. 



L. 59. — To sell an estate * iiti apiimus maximusqne * was to 
give an express warranty of its freedom from all burdens of the 
nature of praedial servitudes : qui ' uti optimae maxitrmequc surd ' 
aedes tradit, non hoc didt seruitiUem illis deheri ; sed ilhid solum , 
ipsas aedes liberas esse, hoc est, nulli seruire (D. 50. 16. 90 ; ib. 126 ; 
41. 1. 20). The circumstances here contemplated are, that the 
seller of the lands gives no such undertaking and that there is no 
question of fraud (e.g. non-disclosure of burdens known to exist, 
D. 19. 1. 1, 1); and Mucius holds that the buyer must submit to 
the exercise of any praedial servitudes that may prove to exist 
and cannot claim relief from his author (cp. L. 6 6 pr.). The passt^ 
cannot be taken, as the gloss takes it, of the case where the seller 
has expressly refused to be responsible for servitudes ; and no 
sufficient authority can be adduced for the view of some writers 
that, if servitudes affecting the lands emerge after the sale, the 
purchaser is entitled, independent of express warranty by the 
seller, to sue for a reduction of the price by the actio quanti 
minoris, on the ground that such burdens amount to a secret fault 
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59. Celsus. 

If in selling a piece of land you did not declare that you 
sold it 'in the best and freest condition/ Quintus Mucius 
rightly held that the land does not require to be handed over 
free of burdens, but as it actually is. The same remark applies 
to urban tenements. 

60. Marcellus. 

The conditions of sale contained a statement that sixty vats 
would pass as an accessory to the purchaser ; it turned out there 
were one hundred of them ; an opinion was given that the seller 
would be free to select those he should hand over. 

61. Marcellus. 

In my opinion a man may buy conditionally what belongs to 
him, if he thinks his ownership is defeasible. 

62. MODESTINE. 

No public ofiScial or soldier can acquire land in the province 
where he is serving, except it be his family estate which the 
fisc is selling. 



in the thing sold. See D. 21. 2. 75, where it is again laid down 
that, when no mention was made at the time of sale of servitudes 
over the property, but they are subsequently exercised by the 
parties in right of them, the purchaser cannot claim indemnity 
as for eviction ; if he wishes to be protected against such risks, he 
must bargain expressly for b, fundus optimus maximusque, — there 
is no implied warrandice against encumbrances of this kind. 

L. 60.— Compare D. 19. 1. 54, 1. 

L. 61. — See note on p. 39 stipra. Cp. D. 45. 1, 31 : si 
rem meam suh condicione stipuler, utilis est stipulatio, si emi- 
dicionis existentis tempore mea non sit (D. 19. 1. 29, p. 199; 
Pothier, § 9). 

L. 62 pr. — The object of this prohibition was ' tie [milites] 
studio culturae militia sua auocentur ' ; consequently a soldier was 
at liberty to buy a house. OfiBcials might, of course, acquire 
lands in another province. The penalty for a breach of the 
r^ulation was confiscation of the property to the fisc, provided 
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1. Qui nesciens loca sacra uel religiosa uel publica pro 
priuatis comparauit, licet emptio non teneat, ex empto tamen 
aduersus uenditorem experietur, ut consequatur quod interfuit 
eius, ne deciperetur. 

2. Ees in auersione empta, si non dolo uenditoris factum sit, 
ad periculum emptoris pertinebit, etiamsi res adsignata non sit. 

63* Iauolenus libro vn ex Cassio. 

Cum seruo dominus rem uendere certae personae iusserit, si 
alii uendidisset quam cui iussus erat, uenditio non ualet : idem 
iuris in libera persona est : cum perfici uenditio non potuit in 
eius persona, cui dominus uenire eam noluit. 

1. Demonstratione fundi facta fines nominari superuacuum 
est : si nominentur, etiam ipsum uenditorem nominare oportet, si 
forte alium agrum confinem possidet. 

an information was laid during the period of service (cp. D. 49. 
16. 9; ib. 13). 

§ 1. It seems clear that Modestine agrees with Ulpian (LL. 
22-24 supra) that the sale of a res extra commerdum is a nullity 
irrespective of the purchaser's ignorance or knowledge of the 
fact, and he adds that the purchaser in good faith has a claim 
for damages against the seller. 

Unfortunately, some of his expressions are ambiguous. 
Thus * licet emptio non teneat ' should mean according to usage 
' although the sale is invalid ' ; but some writers, who deny the 
absolute nullity of the contract, give a forced rendering, ' although 
the sale does not bind' sc. the seller to deliver the res extra 
commercium, that being impossible. Again, the word * dedpi^ 
sometimes implies that a person is the victim of the fraud or 
deceit of another, sometimes only that he is mistaken or misled, 
without suggesting any intention on the part of another to take 
advantage of him ; so that we cannot infer from the use of the 
word here that dolus or cid'pa lata on the part of the seller was 
necessary to ground the action for indemnity. The true inference 
from the texts seems to be, that when a seller makes a contract 
to do what is impossible by law or in fact {e.g. to sell a thing 
exempt from commerce or a non-existent inheritance, D. 18. 4. 
8, 9 ; D. 11. 7. 8, 1 ; Inst, iii. 23. 5), he is liable in damages to 
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1. When a man purchases holy, or religious, or public ground 
in the hoAest belief that it is private property, although the sale 
is not binding, yet he can bring the action on purchase to recover 
from the vendor what he has lost by being misled. 

2. Except there be fraud on the part of the seller, a thing 
sold «n hloc is at the risk of the purchaser, although it has not 
been delivered to him. 

63. Javolen. 

If a slave, when ordered by his owner to sell a thing to a 
person named, sells it to a dififerent person, the sale is void, — and 
the result is the same where a free man is the agent, — for a sale 
cannot be concluded in favour of a person to whom the owner 
did not consent to sell. 

1. If the lands have been sufficiently set forth, it is superfluous 
to name the boundaries ; when these are specified, it is the seller's 
duty to do so in the case where he possesses other conterminous 
lands. 

the other party whether he knew of the impossibility or not. 
Ihering accounts for the liability by a theory that Boman law 
held the seller answerable for diligentia in entering into a contract, 
and allowed action against him even for culpa levis, for not 
knowing what he should have known about the subject he was 
selling. 

Lastly, the measure of the damages is left in doubt by the use 
of a phrase quod interfuit eius ne deciperetur, which sometimes 
denotes the full interest which the creditor has in the fulfilment 
of a contract (quanti interest rem emptam habere, D. 19. 1. 13, 
§§ 1, 2), sometimes only the expense and loss caused by relying 
on it {e.g, cost of carriage, loss of advantageous contract, etc.). Here 
it seems to follow from the nullity of the contract that the actio 
ex empto would lie merely for compensation in the latter sense 
(* the negative interesse ' of German writers) ; if the buyer could 
have sued for the money-equivalent of all he would have gained 
had the contract been executed (* the positive interesse '), that would 
imply that the transaction was valid. 

§ 2. See p. 76 supra, 

L. 63, § 1. — If the lands sold have been pointed out, or are 
sufficiently ascertained in some other way, it is unnecessary to 
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64. Iauolenus libro 11 epistularum. 

Fundus ille est mihi et Titio emptus : quaero, utrum in partem 
an in totum uenditio consistat an nihil actum sit. respondi per- 
sonam Titii superuacuo accipiendam puto ideoque totius fundi 
emptionem ad me pertinere. 

65. Iauolenus libro xi epistularum. 

Conuenit mihi tecum, ut certum numerum tegularum mihi 
dares certo pretio : quod ut faceres, utrum emptio sit an locatio ? 
respondit, si ex meo fundo tegulas tibi factas ut darem conuenit, 
emptionem puto esse, non conductionem : totiens enim conductio 
alicuius rei est, quotiens materia, in qua aliquid praestatur, in 
eodem statu eiusdem manet: quotiens uero et immutatur et 
alienatur, emptio magis quam locatio intellegi debet. 

give the boundaries by name; but if the seller retains lands 
marching with those sold, he is bound to specify the marches, 
for, as appears from D. 19. 1. 48, it was the seller's duty to clear 
up any doubtful question as to boundaries. 

L. 64. — There seems to be no other text dealing with the 
efifect of a purchase mhi et alii, Javolen decides in the same 
sense that if in selling land I reserve a servitude over it ut mihi 
et uiciiw seruiat, the mention of my neighbour is surplusage, and 
the servitude belongs wholly to me (D. 8. 4. 5) ; the principle 
apparently is that what is void accresces to what is valid. This 
was in accordance with the Sabinian view. The Proculians held 
the opinion that a stipulation by A for payment of a sum to A 
and B entitled A as promisee to payment of half the sum, and 
was void for the remainder, and Justinian gave legislative 
sanction to this opinion in the case of unilateral obligations 
(Inst, iii. 19. 4; cp. Gains, iii. 103). Both schools agreed that 
B acquired no right. The principle of the Boman law was 
res inter alios acta aliis nee nocet nee pi'odest: an agreement 
between A and B whereby A undertakes that C shall do 
something for B or receive something from him, so as to be 
immediate debtor or creditor of B, is in general invalid; C is 
not bound by it and takes nothing under it, even if A is his 
mandatory, and it is inoperative also between A and B. See D. 
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64. Javolen. 

The query was put whether, suppose I have bought a piece 
of land for Titius and myself, the sale is valid for the whole of 
the land or for the half only, or is entirely void. My answer 
was, * the mention of Titius is, in my opinion, to be treated as 
superfluous, and therefore I am the purchaser of the whole/ 

65. Javolen. 

You have agreed to supply me with a certain number of tiles 
to be made by you for a fixed price: does the bargain come 
under sale or hiring ? The answer was : ' an agreement by me to 
supply you with tiles made from the clay on my land is, in my 
opinion, not hiring, but sale. For it is a case of hiring a thing 
when the material on which labour is spent remains in the same 
state and the same ownership ; but when it takes a new form and 
the property passes, we must understand sale rather than hiring.' 

44. 7. 11, and, for the exceptions from this rule, Vangerow, 
§ 608. If, as here, A bargains that B shall sell something to 
A and C, it was still held that C was invested with no right, 
and the controversy between the schools was about the disposal 
of the share intended for him. 

L. 65. — Some inferior MSS. give quas tu for quod ut, a 
reading supported by the clear version in JSasiL xix. 1. 63 : 
Comcenit tnihi tecum ut cerium numerum tegularum pro certo 
pretio faceres. Si quidem materia tua est ex qua fiunt, uenditio 
est ; si uero ego earn dedi, conductio est ; nam in uenditione dominium 
materiae mutaiur ; in conductions uero eiusdem manet. 

This decision covers all contracts by the owner of land to 
dispose of its products for a money payment after he has spent 
labour in winning them and making them ready for the market, 
e,g. stone, lime, etc. The contract is held to be a sale, because the 
property in the finished article passes on delivery, and the labour 
expended does not count (cp. Zee v. Grrijffin^ p. 46 supra) : but if the 
man who wanted the tiles got brickmakers to make them out of 
his own clay field, that would clearly be locatio operarum or operis. 
The distinction turns on the alienatio ; there would be the same 
immutatio in both cases : possibly there is a reminiscence of the de- 
pendence of specijicatio on complete transformation of the materials. 
8 
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66. PoMPONius libro xxxi ad Quintum Mucium. 

In uendendo fundo quaedam etiam si non dicantur, praestanda 
sunt, ueluti ne fundus euincatur aut usus fructus eius, quaedam 
ita demum, si dicta sint, ueluti uiam iter actum aquae ductum 
praestatu iri : idem et in seruitutibus urbanorum praediorum* 

1. Si cum seruitus uenditis praediis deberetur nee commemo- 
rauerituenditor,sed sciensessereticuerit et ob id per ignorantiam rei 
emptor non utendo per statutum tempus eam seruitutem amiserit. 
quidam recte putant uenditorem teneri ex empto ob dolum. 

2. Quintus Mucins scribit, qui scribsit ' ruta caesa quaeque 
aedium f undiue non sunt,' bis idem scriptum : nam ruta caesa ea 
sunt quae neque aedium neque fundi sunt. 

67. PoMPONius libro xxxix ad Quintum Mucium. 

Alienatio cum fit, cum sua causa dominium ad alium trans- 
ferimus, quae esset futura si apud nos ea res mansisset, idque 

L. 66 pr. — If the buyer has the usufruct of the property 
carried ofif from him, that is partial eviction, and the seller must 
indemnify him for losing the beneficial use and enjoyment 
(D. 21. 2. 15, 1; ib. 39, 5; ib. 49). 

Qtuzedam ita demum,etc. This clause is often taken to mean that 
the lands sold enjoyed servitude rights over the adjacent lands, 
which rights the seller had conveyed, and was bound to make effec- 
tual. But, looking to the context, it is better to understand the 
words of servitudes affecting the lands sold for which the seller has 
engaged to indemnify the purchaser. Pomponius wishes to con- 
trast the implied warrandice against the existence of personal 
servitudes (e.g. usufruct) over the lands with the express warrandice 
necessary to protect the purchaser against the burden of any 
praedial servitudes that may emerge (e,g. iter, etc.). Cp. L. 59. 

§ 1. Cp. D. 19. 1. 1, 1; ib. 21, 1. 

§ 2. For a definition of ruta caesa see D. 50. 16. 241 : In 
rutis caesis ea sunt quae terra non tenentur, quueque operc structili 
tectorioue non continentur. It was an old expression embracing 
all plenishing and stores that did not pass to the buyer as ac- 
cessories, — everything falling into the category of instrumeTdum (D. 
33, tit. 7) or sujppellex (D. 33, tit. 10); it was opposed to iuncta 
(seu uincta) Jixaque as * moveables ' are to ' fixtures ' with us. The 
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66. POMPONIUS. 

In a sale of lands the seller is subject to certain obligations 
without express mention, e,g. to warrant against eviction from the 
lands or the usufruct : to certain others he is subject only by 
express undertaking, e,g, to indemnify for a right of way, of 
passage, of driving, or of conducting water over the lands : and 
the same holds of servitudes over urban estates. 

1. If the estate sold had a servitude right attached to it, 
and the seller has not informed the buyer but has knowingly 
concealed it, in consequence of which the purchaser has lost the 
servitude by non-user for the prescriptive period, the better 
opinion is that the seller is amenable to the action on purchase 
on account of his bad faith. 

2. Quintus Mucins remarks that it is tautology to employ this 
style, ' what is dug up and cut down, and all that does not per- 
tain to the house or lands,' for it is just what can be dug up or 
cut that does not belong to the house or lands. 

67. POMPONIUS. 

When we alienate anything, we transfer the ownership to 
another with all the accessories that would have attached to it if 

above definition is not quite correct, at least for the classical law, t,g, 
dung and straw went to the purchaser with the lands (D. 19. 1. 
17, § 2); see ib. § 6, where Ulpian gives examples of ruta caesa. 

Though a clause of reservation was not necessary, it was very 
often employed: Cic. Topic, c. 26: fecique quod saepe libercdes 
iiendUores facere solenty ut quum aedes fundumice uendiderint rutis 
cassis receptis, eoncedant tamen cdiquod emptori quod omandi causa 
apte et loco posiium uideatur. 

Mommsen would insert si before qui scribsit, and habere after 
scriptum, 

L. 67. — Alienatio signifies here transfer of property (see 
p. 9). Cp. D. 41. 1. 20, 1 : Quotiens autem dominium transfertur^ 
ad turn qui a/udpit tale transfertur, quale fuit apud eum qui tradU, 

Cum sua causa contains a reference to burdens as well as 
advantages (C. iv. 49. 13). It inchides all appurtenances that 
have not been reserved : see Index, " Accessories." Pothier, § 47. 
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toto lure ciuili ita se habet, praeterquam si aliquid uominatim sit 
constitutum. 

68. Pboculus libro vi epistularum. 

Si, cum fundum uenderes, in lege dixisses, quod mercedis 
nomine a conductore exegisses, id emptori accessurum esse, 
existimo te in exigendo non solum bonam fidem, sed etiam 
diligentiam praestare debere, id est non solum ut a te dolus malus 
absit, sed etiam ut culpa. 

1. Ferealiqui^ solent haec uerba adicere: * dolus malus a 
uenditore aberit/ qui etiam si adiectum non est, abesse debet. 

L. 68 pr.— See D. 19. 1. 13, 16 ; ib. 53 pr. 

§ 1. Dolus — its nature and effects. — Dolus has somewhat 
dififerent meanings in different departments of law. Labeo gave 
a definition which Ulpian accepts as correct : Dolum tncdum esse 
omnem calliditatem falladam machinationem ad drcumuenieruhim 
failendum decipiendum alterum adhibitam (D. 4. 3. 2) — *any 
cunning imposition or contrivance employed to get round, cheat, 
or deceive another.' It is usually best rendered by * fraud,' 
though in some contexts the idea is more exactly given by 
(l)*bad faith,' 'trickery'; (2) * cheating,' 'circumvention'; or 
(3) * with intent,' ' knowingly.' The most general notion is that 
of unlawful intent, an evil animtis directed to a violation of legal 
duty or an offence against good conscience. It is the antithesis 
of that good faith (6ona fides) which the Romans considered so 
essential to business relations that they held it to be an implied 
condition of all contracts except the old formal ones. Hence it 
is quite unnecessary to stipulate dolum malum afuturum (§ 1, 
cp. L. 43, 2). Even an express covenant to the contrary {ne 
dolus praestetur) will neither ground an action nor serve as a 
plea, because it is plainly repugnant to morality and public policy 
that a party should be allowed to take advantage of his own 
fraud: see D. 19. 1. 1, 1 ; ib. 6, 9. 

Dolv^ may take the form (1) of false or misleading representa- 
tions,or (2)of dishonest concealment (see pp. 9 2, 143). An instance 
of the first sort occurs in D. 19. 1. 13, 3, p. 169, which shows 
that a statement made recklessly, even though not known to be 
untrue, may be held in law to be fraudulent. Fraud of the second 
kind is only found where there is a duty of disclosure : see ex- 
amples in D. 19. 1. 1, 1 ; ib. 39 ; ib. 41 ; L. 35, 8 supra. 

^ nequiquam ? {Mom,) 
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it had remained in our hands : this holds good in every depart- 
ment of the law in the absence of any special arrangement. 

68. Proculus. 

If you state as one of the terms of a sale of land that all the 
rent you may collect from the lessee shall belong to the pur- 
chaser, you are bound, in my opinion, to be diligent as well as 
honest in collecting it — that is to say, you are answerable for 
fault as well as bad faith. 

1. It is the practice of some to stipulate expressly that 'there 
shall be no bad faith on the part of the seller,' but he is 
responsible for bad faith independently of such a clause. 

Where the fraud consists in inducing another to believe in the 
existence of some essential of the contract which does not really 
exist, as in the fraudulent sale of a res extra commercium, the 
contract is a nullity apart from the fraud, because an element 
essential to its validity is wanting, and the fraud serves only to 
let in a claim for damages. But if a contract is primd facie good, 
is proof of fraud sufficient to invalidate it ? In this connection 
the older civilians used to distinguish between dolus causam dans 
(fraud which gave rise to the contract, without which it would 
not have been made) and dolics incidens (fraud which was not the 
inductive cause, but an accompaniment of the contract); the 
former was held to avoid the contract absolutely, the latter 
merely to ground a claim for damages. The distinction is not 
formulated in the texts, but was thought to be implied in such 
passages as D. 19. 1. 11, 5 and D. 4. 3. 7, contrasted with D. 
19. 1. 13, 4. Pothier, OIL § 31. But the modern civilians 
have in general abandoned this position, which involved the 
anomalous result that action was maintainable on a contract ab 
initio null. They lay it down that fraud of itself never annuls 
a baruie Jidei contract, there being an actual assent of the will, 
though induced by fraudulent means ; but it entitles the party 
defrauded to meet any action against him with a plea of fraud, 
or himself to bring an action on the contract for indemnification, 
a remedy the eflTects of which will vary with the circumstances 
of the case. If the fraud attaches merely to a subordinate 
matter (as in D. 19. 1. lo, 4), an award of damages will be given ; 
but if the contract would never have been entered into at all 
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2. Nee uidetur abesse, si per eum factum est aut fiet, quo 
minus f undum emptor possideat. erit ergo ex empto actio, non 
ut uenditor uacuam possessionem tradat, cum multis modis 

but for the fraud, it will be rescinded in the interest of the 
suflFerer by the fraud (D. ib. 11, 5). Instances of a contract- 
suit for damages for fraud occur in D. 4. 3. 9.; D. 19. 1. 4 pr. ; 
ib. 6, 9 ; ib. 30, 1 : in the following places it is brought to set 
aside the transaction, C. iv. 44. 5, 8 and 10 ; C. viii. 28. 10 ; D. 
19. 2. 23. Of course it is only successful fraud of which the 
law takes account: see D. 19. 1. 7, p. 153 (contract valid not- 
withstanding a knowingly false representation, if it does no 
damage). See further, Vangerow, § 605, where the circumstances 
under which redress was obtainable by (1) a suit on the contract, 
or (2) exceptio dol% or (3) actio doli, are explained. The special 
title De dolo is D. iv. tit. 3 : 11. 7 and 8 deal with fraud by a 
stranger to the contract. 

For the English law of fraud in connection with contract, 
see dicta cited on p. 54 supra. The distinction above men- 
tioned has no place, except in the sense that it is only material 
fraud inducing the contract {dans locum contractui) that founds 
any claim for relief. The purchaser, if he has been induced to 
enter into the contract by the fraudulent misrepresentations or 
concealment of the vendor, may at his option rescind the contract 
within a reasonable time, provided that it is still possible to restore 
the parties to their original position, and that no third parties 
have in good faith and for value acquired rights under the con- 
tract; or, instead of rescinding, or where the right to rescind 
is lost in one of the above ways, he may stand to the contract 
and claim damages in an action of deceit. See Benj. p. 472 sq. 
Some of the older Scotch authorities certainly do recognise the 
distinction between dolus causam dans as grounding an action for 
reducing the contract and dolus inddens as giving relief by 
damages only ; but, though the expressions are still in use as 
synonyms for material and non-material fraud, the rule of law 
must now be held to be that fraud of the latter kind has no legal 
effect. Bell, Co7n. i. 262 ; Frin. §§ 13, 14, with the editors' notes. 
There must be material fraud inducing the contract, i.e. fraud that 
has been relied upon, in order to entitle to relief even by damages. 
When there is such fraud, the party defrauded has a choice of 
remedies so long as matters are entire : the contract is not void, 
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2. The vendor is guilty of fraud if it has been or is due to 
him that the purchaser has not obtained possession of the land. 
An action on purchase will therefore lie, not to compel the vendor 

but voidable at his option, on condition that restiUitio in integrum 
is still possible, and that the rights onerously acquired by third 
parties in good faith would not be defeated by its rescission ; if 
reduction is barred, or in any case if he prefers the alternative 
remedy, he has his action to recover the damage he has sustained 
by reason of the fraud. This is in substantial agreement with 
the English law as to the effect of fraudulent representations 
giving rise to a contract for the sale of goods : see Houldsworth 
v. Glasgow Bank (1880) 5 App. Ca. at p. 323, and Benj. 
p. 472 sq. Hence, though the actio qtcanti minoris is rejected by 
the law of Scotland generally both in the case of heritage and of 
moveables,^ there seems to be an exception where fraud is proved ; 
this is to say, the buyer may retain the goods and claim an abate- 
. ment of the price in respect of the fraudulent misrepresentations 
of the vendor (Amaan v. Handy side (1865) 3 Macp. 526 ; Dobbie 
v. Ihincanson (1872) 10 Macp. 810). This is contrary to the 
old common law rule, that where goods were delivered dis- 
conform to contract the buyer must return them without delay, 
or at least reject them by some distinct act, otherwise he was 
held to be satisfied and must pay the full price (Bell, Frin. 
§§ 99, 893). The English common law, which has long 
recognised the principle of the actio quanti minoris, allows the 
buyer, though he has accepted the goods and though no fraud is 
alleged, (1) to bring an action for damages in case the quality is 
inferior to that warranted by the seller, or (2) to plead the 
breach of warranty in diminution or extinction of the price, when 
the seller sues him for payment : that is now enacted by S. G. A. 
§ 53 (1). By § 11 (2) the Code introduces for Scotland a 
remedy not recognised by the Scotch common law, namely, the 
right of the buyer to retain the goods and claim compensation 
or damages for any breach of warranty. This actio quanti 
miruyris is an alternative to rejection, and the buyer must choose 
once for all between the alternatives (Electric Construction Co. 
(1897) 24 E. 312). See note, p. 95 mpra. 

§ 2. Proculus seems to rest the seller's obligation to deliver 
(tradere) on the basis of the implied warranty against fraud. But 

^ But see opinion of Lord M'Laren in lovUirs Trs. (1892) 19 R. 791, 
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accidere poterit, ne tradere possit, sed ut, si quid dolo malo fecit 
aut facit, dolus malus eius aestimaretur. 

69. Proculus libro xi epistularum. 

Butilia Folia emit lacum Sabatenem Angularium et circa eum 
lacum pedes decern : quaero, numquid et ^ decern pedes, qui tunc 
accesserunt, sub aqua sint, quia lacus creuit, an proximi pedes 
decern ab aqua Eutiliae Follae iuris sint. Proculus respondit : 
ego existimo eatenus lacum, quern emit Butilia Polla, uenisse, 
quatenus tunc fuit, et circa eum decem pedes qui tunc fuerunt, 
nee ob earn rem, quod lacus postea creuit, latius eum possidere 
debet quam emit. 

70. LiciNNius EuFiNUS libro vin regularum. 

Liberi hominis emptionem contrahi posse plerique existima- 
uerunt, si modo inter ignorantes id fiat, quod idem placet 
etiam, si uenditor sciat, emptor autem ignoret. quod si emptor 
sciens liberum esse emerit, nulla emptio contrahitur. 

71. Papirius Iustus libro i constitutionum. 

Imperatores Antoninus et Uerus Augusti Sextio Uero in baec 
uerba rescripserunt : * quibus mensuris aut pretiis negotiatores 
uina compararent, in contrahentium potestate esse : neque enim 
quisquam cogitur uendere, si aut pretium aut mensura displiceat, 
praesertim si nihil contra consuetudinem regionis fiat.' 

he must not be taken to mean that the seller satisfied bis obliga- 
tion by showing that, through no default of his, it had become 
impossible for him to give full legal possession ; that would be 
contrary to what is stated in D. 19. 1. 2 and 3. Cp. L. 25 

L. 69. — Various guesses have been made at the meaning of 
Angularitcs, as ' angular in shape,' ' lying in a bend/ etc. 

L. 70. — The sale was valid to the effect of grounding an 
actio empti. See note on p. 15 supra. The words plerique exis- 
tima^terunt imply that this conclusion was not reached without 

' mim quia el? {Mom.). 
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to hand over the exclusive possession, for there are many causes 
which may render that impossible, but for the purpose of fixing 
the damages for any breach of good faith, past or present. 

69. Proculus. 

Eutilia Polla bought the lake Sabatenes Angularius and ten 
feet of land round it: I ask whether, supposing the ten feet 
which then bordered the lake are submerged owing to an increase 
in its size, the ten feet now nearest the water are the property of 
Butilia Polla. Proculus answered : ' I am of opinion that Eutilia 
Polla bought the lake just as it was at the time of sale and the 
ten feet of land which then surrounded it, and that she cannot 
claim any greater extent than she bought on the ground of the 
subsequent increase of the lake.' 

70. LiCINNIUS RUFINUS. 

It has been the opinion of most jurists that the sale of a free 
man is valid provided the parties do not know his condition. 
The same view is held where the seller knows but the buyer 
is ignorant. But if the buyer knew he was buying a free man the 
purchase is void. 

71. Papirius Justus. 

The Emperors Antoninus and Verus issued a rescript to Sextius 
Verus in the following terms ; * in the wine trade the contracting 
parties are allowed to use any scale of measures or prices they 
choose (for nobody is forced to sell if he is not pleased with the 
price or the measure employed), particularly if these are in 
accordance with the custom of the district/ 

some hesitation ; the younger Celsus was the first to put forward 
the view, so far as we know (L 6 pr.). Cp. D. 40. 13. 4. 

L. 71. — It appears from D. 4. 3. 18, 3 that if the bargain 
bore expressly that the goods were to be weighed by a particular 
set of weights, there was nothing illegal in that, though the 
weights were light or heavy. The last clause of the above 
rescript implies that there was a presumption that the parties 
intended to employ the scales in use in the locus contractus. 



122 XVIIL I. DE CONTRAHENDA EMPTIONE. [L. 72. 

72, Papinianus libro x quaestionum. 

Facta conuenta, quae postea facta detrahunt aliqoid emptioni, 
contineri contractu! uidentur: quae uero adiciunt, credimus 
non inesse. quod locum habet in his quae adminicula sunt 
emptionis, ueluti ne cautio duplae praestetur aut ut cum 
iideiuBSore cautio duplae praestetur. 8ed quo casu agente 
emptore non ualet pactum, idem uires babebit iure exceptionis 
agente uenditore. an idem dici possit aucto postea uel deminuto 
pretio, non immerito quaesitum est, quoniam emptionis substantia 
constitit ex pretio. Paulus notat : si omnibus integris manenti- 
bus de augendo uel deminuendo pretio rursum conuenit, recessum 
a priore contractu et noua emptio intercessisse uidetur. 



L. 72 pr. Pacta adjecta. — In the hoimt fidei contracts 
the parties were, to a large extent, free to settle the terms of 
their bargain for themselves, and the special agreements by which 
they did so were called pacta conuenta or adiecta. They might be 
made at the time of the contract as part of one continued trans- 
action (ex or in continenti\ or separately after an interval (ex inter- 
valid). In the first case the pact formed part of the contract, and 
could be sued on under the classical law by the action on the 
contract, ea pacta insiint quae kgem contractui dant, id est quae in 
ingressu contractus facta sunt (D. 2. 14. 7, 5). They are sometimes 
called pacta vestita as opposed to pa^ta nuda. Tn the second 
case the pact, being made subsequently (postea facta)^ did not 
form part of the contract, and being without a * causa ' did not 
give rise to an action, but only to a plea in defence (exceptio 
pacti), according to the rule nuda pa^ctio obligationem non parit sed 
parit exceptionem (§ 5 cit.; C. ii. 3. 13). 

As regards pacts of the latter kind, the general rules laid 
down here and in D. 2. 14. 7, 6 and 27, 2 are as follows: — A 
distinction was made according as they affected the essence 
(suhstantia) or only some modality (adminiculum) of the contract. 
If a pact touched an essential of the contract, if for instance it 
raised or lowered the price, it was held, provided matters were 
entire, that the original contract had been abandoned and a new 
one entered into embodying the modification (§ 6 cit. ; D. 18. 5. 2). 
By this piece of legal analysis the 7uida pactio, which could only 
serve as a plea in defence, was transformed into a ground of action. 
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72. Papinian. 

Special agreements made subsequent to a sale count as part of 
the contract if they abate some of its terms, but not if they add a 
new term. This applies to all provisions subsidiary to the con- 
tract ; for example, a covenant dispensing with the penalty of the 
double for eviction, or one requiring it and a surety as well If 
the pact does not form a good ground of action at the iustance of the 
purchaser, it will have force as an equitable defence to the 
seller's action. It has with good reason been questioned whether 
the same applies when the price is subsequently increased or 
diminished, because the price goes to the essence of the contract. 
Paul observes : * if while matters are entire a new agreement is 
made to raise or lower the price, I " consider the parties have 
abandoned the first cod tract, and that a fresh sale has taken place.' 



The postulate of a new contract was necessary to a Eoman jurist, 
because he held that the price must be definite from the first ; 
in modern practice we should conceive the matter simply as a 
modification of an existing obligation. If, on the other hand, a 
pact touched a mere subsidiary part of the contract, leaving its 
essence intact, it could not give rise to an action, but could be 
pleaded as an equitable exception. Pothier, Veidty § 327 sq. 

Papinian gives two examples of special agreements of this 
kind, touching only the collateral rights and duties of the parties 
(adminicula). The first * ne cautio duplae pi^aestetur ' operates as 
a release to the seller from an obligation that naturally belonged 
to the contract, viz. to answer for eviction ; the buyer was entitled 
to demand a penal stipulation from the seller binding him to pay 
double the amount of the price in that event, but by the above 
clause he waives his right in favour of the seller — hence the ex- 
pressions detrahere emptioni here and imminuere contractum in L. 
27, %2cit. In the other example, * ut cumfideiiissore cautio duplae 
praestetur,' not only is the stipulation claimed by the buyer, but 
caution for it as well, which he was not entitled to apart from 
this clause (D. 21. 2. 4 pr.) — hence it is said adicere emptioni, to 
make the obligation more onerous. The result was, that if the 
seller refused to give the stipulated surety, the buyer could not 
demand it by an action on the pact, but he could plead the pact 
by way of exception when the seller sued him for the price. It 



124 XVITL I. DE CONTRAHENDA EMPTIONE, [LL. 73, 

1. Papinianus: L^e uenditionis ilia facta 'si quid sacri aut 
religiosi aut publici est, eius nihil uenit/ si res non in usu 
publico, sed in patrimonio fisci erit, uenditio eius ualebit, nee 
uenditori proderit exceptio, quae non habuit locum. 

73. Papinianus libro iii responsorum. 

Aede sacra terrae motu diruta locus aedificii non est profanus 
et ideo uenire non potest. 

1. Intra maceriam sepulchrorum hortis. uel ceteris culturis 
loca pura seruata, si nihil uenditor nominatim excepit, ad 
emptorem pertinent. 

74. Papinianus libro i definitionum. 

Clauibus traditis ita mercium in horreis conditarum possessio 
tradita uidetur, si claues apud horrea traditae sint : quo facto 
confestim emptor dominium et possessionem adipiscitur, etsi non 
aperuerit horrea : quod si uenditoris merces non fuerunt, usucapio 
confestim inchoabitur. 

may be inferred from L. 7, § 6 cit, that Ulpian went further, and 
held that in this case also the old contract was revoked and a 
new one concluded, so that the buyer would have a title to sue 
the seller for im^plement of his promise. 

The rest of the passage deals with a pact altering the price, as 
an example of a covenant going to the essence of the original con- 
tract and setting up a new one in its stead. Probably the com- 
pilers of the Digest inserted Paul's observation because Papinian 
appeared to leave the question of the discharge of the original 
contract open. 

§ 1. See note on p. 16 supra, 

L. 73, § 1. — Rich people usually had a burying - place 
(sepulcrum) on their lands, enclosed by a wall ; but only the 
ground where interments had actually been made was * religumis,' 
all the rest within the wall being ' jmr?e5/ i.e. pro/antes, A special 
clause of reservation was necessary in order to prevent this pro- 
fane ground from passing to the purchaser ; the general clause 
si quid sacri, etc., was only sufficient to reserve the actual graves. 
If there was no reservation at all, the whole passed as an accessory 
of the lands. See LL. 22-24 supra, p. 49 ; and D. 19. 1. 53, 1. 



J 
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1. Where the conditions of sale contained this clause, ' if any 
part of the land is sacred, or religious, or public, it is excepted 
from the sale,' a parcel of land which is the property of the State 
but not dedicated to the use of the public will be validly sold, 
and the vendor will take no benefit from the reservation, which 
does not apply here. 

73. Papinian. 

If a sacred building be destroyed by an earthquake, the site 
remains consecrated and therefore cannot be sold. 

1. The unconsecrated space within the walls of a burying- 
ground, kept as a garden or shrubbery, belongs to the purchaser, 
unless expressly reserved by the seller. 

74. Papinian. 

The delivery of the keys of a warehouse is considered equiva- 
lent to delivery of the possession of the goods stored there, 
provided it is done at the warehouse : when that has taken place, 
the purchaser instantly acquires the property and the possession, 
even without opening, the warehouse : while if the goods therein 
were not the property of the seller, usucapion at once begins 
to run. 



L. 74. — The civilians (as Pothier, Vente, §§ 313, 31 4) speak 
of delivery as being either real or feigned (Jlcta), and under the 
latter head they include * symbolical ' delivery, that is, the giving 
of something as a symbol of the thing delivered ; e.g, the keys of 
the building where goods are stored, cp. D. 41. 1. 9, 6, item si 
qui$ merces in horreo repositas uendiderit, simulcUque claues horrei 
tradiderit emptori, transfert proprietatem mercium ad em2>toTcw. 
(a text which occurs also in Irist. ii. 1. 45), or the title-deeds of 
slaves (C. viii. 53. 1), emptionum mancipiorum instrumetitis 
doncUis et tradUis et ipsarum mancipiorum donationem et tradi- 
tionem factam intellegis. But the Koman texts do not give an 
allegorical meaning to the keys or the title-deeds, and they never 
speak of Jlcta traditio ; Paul says in D. 41. 2. 1, 21 : si iusserim 
uenditorem procuratori rem tradere, cum ea in praeseTitia sit, uideri 
mihi traditam Priscus ait , . . non est enim corpore et tactu necesse 
adprehendere possessionem, sed etiam oculis et affectu argumento 
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75. Hermogeni^nus libro n iaris epitomaram. 

Qui f undum uendidit, ut eum certa mercede conductum ipse 
habeat uel, si uendat, noa alii sed sibi distrahat, uel simile 
aliquid paciscatnr: ad complendum id quod pepigemnt ex 
uendito agere poterit. 

76. Faulus libro vi responsorum. 

Dolia in horreis defossa, si non sint nominatim in uenditione 
excepta, horreorum uenditioni cessisse uideri. 

1. Eum qui in locum emptoris successit isdem defensionibus 
uti posse quibus uenditor eius uti potuisset, sed et longae pos- 

esse ecLS res, quae propter mugnitudinerii ponderis moueri non possunt^ 
id columnaSy nam pro traditis eas haheri, si in re praesenti con- 
senservrU ; et uina tradiia uideri, cum claues ceUaje vinariae empiori 
traditae fuemnt. Accordingly, Savigny (in his treatise on Posses- 
sion), and the modem school generally, reject the distinction 
between real and fictitious delivery as foreign to the civil law. 
They hold that in the delivery by transfer of title-deeds {Code, 
loc. cit.) it must be understood that the slaves were present when 
the gift was made, so that it was really a case of tradUio longa 
manw, just as a sum of money was held to be delivered when the 
debtor placed it by the creditor's orders in a place where the 
latter could see it (D. 46. 3. 79) — a passage which may explain 
why it is here said that the key must be given at the warehouse. 
So where delivery is given by handing over the keys, the point 
is not that the keys represent the goods in any sense, but they 
are necessary to give the buyer control over the goods ; conse- 
quently he who has the keys comes to be recognised as in 
possession of the contents of the building. 

In modern law it is not necessary that the key be handed over 
at the warehouse. See French Code, art. 1606. In Scotland 
the giving of the key has always been held an act of real or 
actual delivery, and not symbolical (Bell, Com, i. 186 ; Maxwell 
V. Stevenson (1831) 5 W. & S. 269); and the circumstance that 
the seller has means, of access by a master key, or retains 
control of an outer gate, will not affect the reality of the buyer's 
possession. 

The rules of deUvery in S. G. A. § 29 sq. do not touch 
these details. 
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75. Hermogbnian. 

If the seller of a piece of land stipulates with the buyer for a 
lease of it at a certaio rent, or for a re-sale to himself alone if 
the buyer wishes to sell, or for any such condition, he can bring 
the action on sale to enforce execution of the bargain. 

76. Paul. 

Vats sunk in the ground in a wine-store count as accessories 
when the store is sold, unless they are expressly reserved. 

1. A person who succeeds to the rights of the buyer can 
employ the same defences as his author could, and also the plea 

L. 75. — See Paul to the same effect inD. 19.1.21,§§ 4-5. 
Conditions forbidding or restricting alienation, such as the pactum 
de retrouendendo binding the buyer to sell the thing back to the 
vendor on demand or in a certain event, and the pactum 
TrpoTt/LMycreo)?, giving the seller the right of pre-emption if the 
buyer wished to sell, produced only a Jus in personam, not a Jus 
in rem. The validity of pacts between buyer and seller in 
restraint of the natural rights of property {e.g. restraining the 
purchaser from selling the land without his author's consent, or 
from making it sacred or religious) was denied in the classical 
law, because of the want of interest in the seller (D. 2. 14. 61). 
But Justinian, holding the interest of good neighbourhood to be 
sufficient, decreed that an obligation undertaken in a sale or other 
contract not to build a tomb, or otherwise put the land extra 
eommerdum, was to be upheld (C. iv. 54. 9). 

L. 76. pr. — Dolium {iriOosi) was the largest vessel in use for 
storing wine, oil, corn, etc., having a capacity of 100 gallons and 
over. It was of globular shape, with a wide mouth, and was 
made of earthenware. Dolia were often sunk deep in sand or 
earth in the cellar or store. Owing to their size they were 
usually sold along with the house or lands. Vat, tun, or pipe 
conveys the idea better than cask or barrel. Cp. D. 19. 1. 17 pr. ; 
ib. 54, 1. 

. § 1. Accessio temporis seu possessionis was allowed first to uni- 
versal successors and later to singuleu: successors on the principle 
Qui in ius dominiumue alterius succedit, iure eius uti debet (D. 50. 
17. 177 pr.; cp. ib. 156, § 2). See Jn^if. ii. 6, §§ 12, 13. Paul 
alludes here to a constitution of Severus and Caracalla which 
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sesaionifi praescriptione, si utriusque possessio impleat tempora 
constitutionibuB statuta. 

77. Iauolenus libro iv ex posterioribus Labeonis. 

In lege fundi uendundi lapidicinae in eo fundo ubique essent 
exceptae erant, et post multum temporis in eo fundo repertae 
erant lapidicinae. eas quoque uenditoris esse Tubero respondit : 
Labeo referre quid actum sit : si non appareat, non uideri eas 
lapidicinas esse exceptas : neminem enim nee uendere nee exci- 
pere quod non sit, et lapidicinas nuUas esse, nisi quae apparent 
et caedantur : aliter interpretantibus totum fundum lapidicinarum 
fore, si forte toto eo sub terra esset lapis, hoc probo. 

78. Labko libro iv posteriorum a Iauoleno epitomatorum. 

Fistulas emptor i accessuras in lege dictum erat : quaerebatur, 
an castellum, ex quo fistulis aqua duceretur, accederet. respondi 
apparere id actum esse, ut id quoque accederet, licet scriptura 
non continetur. 

1. Fundum ab eo emisti cuius filii postea tutelam administras, 
nee uacuam* accepisti possessionem, dixi tradere te tibi pos- 
sessionem hoc modo posse, ut pupillus et familia eius decedat de 
fundo, tunc demum tu ingrediaris possessionem. 

granted to vendees the right to join their possession to that of 
their authors, in order to make a title by completing the long 
possession; cp. D. 41. 4. 2, 20: einptori tempus uenditoris ad 
ttsucapionem procedit. 

L. 77. — In D. 50. 17. 34 Ulpian enunciates the rule for the 
construction of conti'acts : id scquimnr quod actum est, aut, si non 
jyarcat quid actum est, crit consequcns ut id scquamur, quod- in 
rcgione in qua actum est frequcntatur, quid crgOy si neqiic regionis 
1110s airpareaty quia variusfuit t ad id, quod minimum est, redigenda 
summa est. Accordingly, in the absence of any clear evidence of 
the intention of the parties, a clause reserving the right to work 
quarries or the like is held to apply only to things known to 
exist at the time of the contract ; the parties are not taken to 
have had in view things absolutely unknown when they fixed 
the price ; paria sunt, non esse et non apparere, as it has been 
tersely put. But the bequest of a usufruct of lands (somewhat 
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of the long prescription if the possession of both taken together 
completes the period required by the constitutions. 

??• Javolen. 

In the contract for the sale of an estate there was a reservation 
of stone quarries wherever situate ; and long afterwards quarries 
were opened upon the lands. Tubero gave it as his opinion 
that they also belonged to the seller : but Labeo held that it 
depended upon the intention of the parties; if that was not 
clear, he thought these quarries had not been reserved, for no 
one sells or reserves what is non-existent, as quarries are until 
they are opened up and worked: on any other construction, 
the whole estate would fall under the clause of reservation, if it 
turned out that there was a bed of stone underlying the whole 
of it. This latter opinion I adopt. 

78. Labeo. 

In the conditions of sale it was provided that the water-pipes 
should pass to the purchaser as an accessory ; the question arose 
whether the reservoir from which the water was conveyed by 
these pipes was also an accessory. I replied that the intention 
plainly was to treat it as an accessory, although the clause did 
not expressly mention it. 

1. You bought an estate from a man, and (on his death) 
you became tutor to his son, without ever having been put in 
possession. I gave an opinion that you can deliver possession 
to yourself in this way — by the pupil and his slaves removing 
from the estate before you enter into possession. 



like an * estate for life ' or * liferent ') carried the right to open 
new mines and quarries, as well as to work the stone and 
minerals known to exist at the date of the bequest (D. 7. 1. 9, 3 ; 
ib. 13, 5). 

L. 78 pp. — All works for drawing, pumping, or bringing in 
water, including an artifical reservoir outside a house (castellum), 
were held to be parts and pertinents. L, 40, 6 supra ; D. 19. 1. 
15; ib. 17,7; ib. 38, 2. 

§ 1. Nee iiacuam is an emendation proposed for nequaquam (F.). 

9 
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2. Qui fundum ea lege emerat, ut soluta pecunia traderetur ei 
possessio, duobus heredibus relictis deceasit. si unus omnem 
pecuniam soluerit, partem familiae herciacundae iudicio seruabit ; 
nee, si partem soluat, ex empto cum uenditore aget, quoniam ita 
contractum aes alienimi diuidi non potuit. 

3. Frumenta quae in herbis erant cum uendidisses dixisti te» 
si quid ui aut tempestate factum esset, praestaturum : ea frumenta 



§ 2. Payment and delivery concurrent conditions. — A 

purchaser had to tender the price in full as a condition of 
getting judgment against the vendor in an action on the con- 
tract (D. 19. 1. 13, 8; cp. D. 18. 4. 22); similarly, if an owner 
wished to recover on a sale made to his slave, it was not enough 
for him to tender the price up to the amount of the slave's 
peculium merely (D. 21. 1. 57 pr.). On the same principle it is 
here decided that one of several heirs of the purchaser cannot by 
the actio ex empto compel delivery of his share of the res uenidUa 
without tendering the full price, — the prestation is indivisible, 
unless the seller chooses to sever it. Pothier, §§ 63, 64. 

In the case here figured it was a special term {lex) in the 
contract that payment of the price should be held a condition 
precedent to delivery of the possession. We may conclude that, 
apart from such special agreement, the vendor and the vendee 
were bound to make or be ready and willing to make their 
prestations simultaneously. It appears from Gains, iv. § 126, 
that if the vendor brought an action for the price before he had 
given delivery, the vendee could plead what is called in C. viiL 
44. 5 the exceptio doli, in D. 19. 1. 25, p. 197, the exceptio mereis 
lion traditae, and by modern civilians the exceptio non adimpleti 
contractus, viz. * ut ita demum ei emptor damnetur, si ei res quam 
emerit tradita sit,' that is to say, he could plead non-implement 
by the seller, not as a bar to the action, but as a bar to judgment ; 
the plea could be met in the ordinary case by the pursuer 
offering delivery in the course of the process, or it could be elided 
repli^ando by averring a special agreement respecting the sequence 
of the prestations {si praedictum est Tie aliter emptori res traderetur 
quam si pretium soluerit). The plea would thus lead to con- 
cun-ent performance of the obligations under the contract, unless 
there was a special condition to the contrary. So far as the 
texts show, there was no difference between the position of the 
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2. A man who had bought an estate on the terms that the 
price must be paid before possession was given, died leaving two 
heirs. If one of them pays the whole price, he will retain the 
half in the action for division of the inheritance; but if he 
pays only his share, he cannot bring the action on purchase 
against the seller, because a debt contracted in this way is not 
severable. 

3. In selling a crop of com in the blade, the seller undertook 
to be responsible for damage done by stormy weather ; the corn 

buyer and the seller — either could competently plead the exceptio 
when sued by the other. 

The view here stated seems to be the correct one. It should 
be added, however, that some writers hold that the pursuer was 
bound, as a condition of raising an action on the contract, to 
prove that he had fulfilled the obligation incumbent on him, or 
was willing to do so. But as a concluded contract of sale pro- 
duced mutual obligations which, unless otherwise agreed, were 
immediately prestable, there was a sufficient ground of action 
independent of actual or prof erred performance (D. 19. 4. 1, 
§§ 1, 2); and the equity of the case was sufficiently met by 
allowing the defender, when convened, the exceptio doli, that is, 
he could plead that he should not be ordained to perform while 
his counter-claim arising out of the same agreement remained 
unsatisfied. 

In English and Scots law the rule is that ' unless otherwise 
agreed, delivery of the goods and payment of the price are 
concnn-ent conditions' (S. G. A. § 28); and a seller is 'unpaid' 
when the whole of the price has not been paid or tendered 
(§ 38, 1). 'Where the bargain is simple and without special 
stipulation, the buyer's obligation is to pay immediately; and 
the seller is entitled to demand and have action for payment, 
on ofTering delivery of the thing, or proving the delivery made, 
or on showing that the thing has perished by accident ' (Bell 
on Sale, p. 103). See the cases in Benj. p. 596 sq., and Bell, 
Frin. § 100. 

§ 3. Possibly %d has here the same force as uis Tnaior 
' unavoidable calamity,' ' act of God.' For tempestatis Salmasius 
conjectured tempestcUes, which is ingenious but not necessary. 

The decision is that the undertaking in question does not 
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niues corruperunt : si immoderatae fuerunt et contra consuetudi- 
nem tempestatis, agi tecum ex empto poterit. 

79. Iauolenus libro v ex posterioribus Labeonis. 

Fundi partem dimidiam ea lege uendidisti, ut emptor alteram 
partem, quam retinebas, annis decem certa pecunia in annos 
singulos conductam habeat. Labeo et Trebatius n^ant posse 
ex uendito agi ut id quod conuenerit fiat, ego contra puto, si 
modo ideo uilius fundum uendidisti ut haec tibi conductio 
praestaretur : nam hoc ipsum pretium fundi uideretur, quod eo 
pacto uenditus fuerat : eoque iure utimur. 

80. Labeo libro v posteriorum a Iauoleno epitomatorum. 

Cum manu sata in uenditione fundi excipiuntur, non quae in 
perpetuo sata sunt excipi uiderentur, sed quae singulis annis seri 
Solent, ita ut fructus eorum toUatur : nam alitor .interpretantibus 
uites et arbores omnes exceptae uidebuntur. 

1. Huius rei emptionem posse fieri dixi: 'quae ex meis 
aedibus in tuas aedes proiecta sunt, ut ea mihi ita habere liceat/ 
deque ea re ex empto agi. 



cover ordinary losses, such as might occur in any average year, 
but only damage due to some extraordinary catastrophe, which 
goes to show that, if one undertook to answer for casus, he was 
in general responsible whether the damage was preventible by 
human care and foresight or not, and even for casus insolitissimi 
(Mommsen). It is to be inferred from this passage that, where 
there is no stipulation throwing the risk on the seller, a standing 
crop is at the risk of the buyer from the moment the sale is 
completed ; the sale is not conditional like that of a fvXurt crop 
(L. 8 pr. p. 24 supra), 

L. 79. — Here, as in L. 75 supra and D. 19. 1. 21, 4, the con- 
tract of sale contains within itself a completed contract of location 
in favour of the vendor, and in two of these texts it is expressly 
said that the subsidiary contract formed part of the consideration 
for the sale. Consequently, the later jurists were of opinion that 
the ordinary action on the contract was competent to enforce 
the promise to give or take the lease ; the earlier jurists held the 
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was completely spoiled by a fall of snow ; if it was of exceptional 
severity for the season, an action on purchase will lie against 
him. 

79. Javolen. 

You have sold one half of an estate on condition that the 
purchaser shall take a ten years' lease of the other half which 
you retained at a fixed yearly rent. According to Labeo and 
Trebatius you cannot bring an action on sale to enforce the 
execution of this bargain. I hold the contrary opinion, provided 
that you took a lower price for the land sold in view of the 
undertaking to lease, for the fact that the sale was concluded 
subject to this agreement shows that the lease was part of the 
consideration for the lands : this is now the practice. 

80. Labeo. 

When a contract for the sale of land contains a clause reserv- 
ing ' all that is sown,' the reservation is not held to cover things 
planted once for all, but only what is sown and cropped year by 
year ; for if the other construction were adopted, vines and trees 
of all kinds would fall within the clause. 

1. In my opinion the right ' to continue to rest the beams of 
my house on your wall ' is a good subject of sale, and an action 
on purchase will lie to enforce the right. 

contrary view, probably on the ground that the lease was itself 
an actionable Contract. In the example here given the arrange- 
ment is in favour of the seller ; but it would in some cases be 
for the buyer's interest to get a lease of the lands retained by the 
seller, and he might pay a higher price in view of that (Bech- 
mann). 

Uidetur has been proposed for uideretur here, and uidentur 
for uiderentur in L. 80 pr. 

L. 80 pp. — Compare L, 40, 3, p. 88 supra. 

§ 1. The owner of property could create both praedial and 
personal servitudes by sale ; see for examples, D. 8. 1. 20 (uia 
aut aliqtiod ius fundi) \ D. 18. 6. 8, 2 (umsfrudus); D. 19. 1. 
3, 2 ; ib. 6, 5. In the present case the purchase legalises the 
encroachment already made on the neighbouring property. 



t34 XVIIt I. t>E COlfTRAHkNDA EMPTIONE. [L 8i. 

2. Silua caedua in qtdnqueniiium uenierat : quaerebatur, cum 
glans decidisset, ulrius esset. scio Seruium respondisse, primuni 
sequendum esse quod appareret actum esse : quod si in obscuro 
esset, quaecumque glans ex his arboribus quae caesae non essent 
cecidisset uenditoris esse, earn autem quae in arboribus fuisset eo 
tempore cum haec * caederentur emptoris. 

3. Nemo potest uideri earn rem uendidisse, de cuius dominio 
id agitur, ne ad emptorem transeat, sed hoc aut locatio est aut 
aliud genus contractus. 

81. ScAEUOLA libro vii digestorum. 

Titius cum mutuos acciperet tot aureos sub usuris, dedit 
pignori sine hypothecae praedia, et fideiussorem Lucium, cui 
promisit intra triennium proximum se eum liberaturum: quod 
si id non fecerit die supra scripta et sohierit debitum fideiussor 
creditori, iussit praedia empta esse, quae creditoribus obligauerat. 
quaero, cum non sit liberatus Lucius fideiussor a Titio, an si 
soluerit creditori, empta haberet supra scripta praedia. respondit, 
si non ut in causam obligationis, sed ut empta habeat, sub 
condicione emptio facta est et contractam esse obligationem. 



Proiecta sunt refers to resting a beam on a neighbour's wall, 
which is usually called ius tigni immittendi; sometimes protcc- 
turn means a balcony (maenianum) projecting over another's 
land, but not supported by it (D. 43. 17. 3, 5). 

§ 2. On silna caedua see L. 40, 4, p. 88 stipi^a. Glans (acorn) 
was used in a general sense of all fruits growing on trees or 
plants (D, 50. 16. 236, 1). 

Hoc is probably the right reading in place of Imcc* 
§ 3. If the intention is to reserve the property in the thing, 
the transaction is either letting to hire, or else an innominate 
contract, if the counter-prestation be something other than money ; 
in any case it is not sale. This does not mean that the obligation 
in sale is alvays to give a good title, but only that the seller 
must do ao if he can, that is, if he is owner. The purpose of the 
buyer is to acquire such right and title as the seller actually has, 
and the seller's intention must not be at variance with that 
purpose. Unless sale had implied an intention to acquire 
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2. The cuttings of a coppice for five years were sold, and the 
question arose to which of the parties did the acorns which fell 
off belong. I know that Servius' opinion was that we must be 
guided in the first place by the actual intention of the parties if 
that could be ascertained ; but if it was matter of doubt, then all 
acorns that had fallen off the trees not yet lopped belonged to 
the vendor, but those which remained on the trees at the time of 
lopping belonged to the vendee. 

3. A thing cannot be considered as sold, if the intention is 
that the property in it shall not pass to the vendee : such a 
transaction is either hiring or some other kind of contract. 

81. SCABVOLA. 

Titius borrowed a sum of money at interest, and pledged or 
hypothecated certain lands and gave Lucius as his surety, 
promising to release him within the next three years : in the 
event of his failing to do so within the period mentioned, and the 
surety paying up the debt to the creditor, he declared the lands 
pledged to the creditors to be his by purchase. Titius having 
failed to release Lucius his surety, the question was put whether 
the latter, provided he satisfied the creditor's claim, acquired by 
purchase the lands foresaid. The opinion was to the effect that, 
if there was a conditional sale of the lands, not by way of security 
but as a purchase outright, that constituted a binding obligation. 



something, it could not have been a jiida causa ^tsucajnonis. 
See L. 25, 1, p. 50 supra^ and D. 19. 1. 11. 2. On the other 
hand, a special covenant obliging the seller to pass the property 
was, according to Celsus, equally inconsistent with the idea of 
sale — it was barter (D. 12. 4. 16). 

L. 81 pp. — Compare the circumstances in D. 13. 7. 34. A 
creditor who holds a pledge in security of a debt past due, and 
is about to exercise his power of sale {cUstractio used, as often, of 
forced sale) is begged by his debtor to become the purchaser 
himself at a certain price. He agrees, and the debtor writes a 
letter bearing that he has sold to him. Heldy that the debtor 
cannot revoke the sale by offering to pay up the debt with 
interest. 
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1. Lucius Titius promisit de fundo suo centum milia modiorum 
frumenti annua praestare praediis Gaii Seii : postea Lucius Titius 
uendidit f undum additis uerbis his : ' quo iure quaque condicione 
ea praedia Lucii Titii hodie sunt, ita ueneunt itaque habebuntur : ' 
quaero, an emptor 6aio Seio ad praestationem frumenti sit 
obnoxius. respondit emptorem Gaio Seio secundum ea quae 
proponereutur obligatum non esse. 

§ 1. The ratio of the opinion is that the prestation of the 
com is a personal obligation, and therefore does not run with the 
lands. The proprietor could bind himself, but the law did not 
admit the possibility of charging the property with an obligation 
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1. Lucius Titius promised to supply from his land 100,000 
bushels of corn a year to the lands of Gains Seius ; thereafter 
Lucius Titius sold his land, with an express clause that ' the lands 
are sold and shall be held subject to the same rights and burdens 
under which they are now held by Lucius Titius ' : Query, is the 
purchaser bound to deliver the corn to Gains Seius ? The 
answer was that, in the circumstances stated, the purchaser was 
not liable to Gains Seius. 



transmissible to his successors. No doubt the owner could 
burden the lands with servitudes, but the rule was seruitus in 
facievdo consistere nequity ' the servitude could not degenerate into 
an obligation ' (Ihering). 
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LIBER DBCIMUS NONUS. 

TIT. 1. 

« 

DE ACTIONIBUS EMPTI UENDITI.^ 

1. Ulpianus libro xxviii ad Sabinum. 

Si res uendita non tradatur, in id quod interest agitur, hoc est 
quod rem habere interest emptoris : hoc autem interdum pretium 
egreditur, si pluris interest quam res ualet uel empta est. 



L. 1 pc* Damages for breach. — On the measure of damages 
for delay in delivery and for non-delivery, and for non-acceptance, 
see this title LL. 3, §§ 3, 4 ; 11, §§9-14; 13,9; 21, §§2, 3; 
22; 23; 25; 32; 43. (7otfciv.49. 12. Pothier, Fen^<?,§§ 69-80. 

The English common law rule is that the party sustaining 
loss by breach of contract is, so far as money can do it, to be 
placed in the same position as if the contract had been performed. 
This is limited by the rule in Hadley v. Baosendale (1 854) 9 Ex. 
341, which, putting out of view what the parties may be supposed 
to have had in contemplation, sets up as an objective standard of 
damages what a reasonable man, with the same information as 
the parties had, would have contemplated as the probable result 
of the breach, if he had directed his mind to the question. The 
measure of general or ordinary damages (i.e. in a contract where 
there are no special circumstances) is the estimated loss arising 
directly and naturally from the breach itself. If the contract 
was made under special circumstances known to both parties, 
which, in the ordinary course of events, would occasion a special 
loss if the contract were broken, there is an implied liability to 
pay special damages for the special loss. See S. G. A. § 54, and 
HaminoTid & Co. v. Biissey (1887) 20 'Q. B. Div. 86, where, the 
seller having failed to supply coals answering the description 
' steam coal,' and the buyer having resold with a similar warranty, 
the buyer received from the seller the costs of defending an action 
by the sub-purchaser for breach. The general rule in HadUy v. 
Ba^vendale is stated in S. G. A. §§ 50 (2) and 51 (2); it resolves 

^ Cp. Code iv. 49. 
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BOOK XIX. 

TITLE I. 
OF THE ACTIONS ON PURCHASE AND ON SALE. 

1. Ulpian. 

If the thing sold i& not delivered, the buyer may maintain 
an action for damages, that is to say, for all the interest he can 
show in having the thing : of which the price is not always the 
measure — ^he may have an interest exceeding the value of the 
thing or the price put on it. 

in many cases into the convenient rule in sub-section 3 — that, 
where there is an available market for the goods in question, the 
proper measure of damages is the difference between the contract 
price and the market price at the date of the breach. 

The principles applied in Scotland are stated in Bell, Com, i. 
p. 478 sq. ; Prin, §§ 31, 33, 115. They are substantially similar 
to the above-mentioned rules, with the exception that there is no 
absolute rule as to market price (JhiTdop v. Higgins (1 848) 1 H. L. 
Ca. at p. 403) ; there are cases in which the highest price after the 
day of sale, or the average price between the stipulated day of 
delivery and the date of the action, has been taken as the criterion 
of damages ; but the only rule is that the whole circumstances 
of the case must be taken into account in assessing the amount. 
See, as to delay in delivery, Webster v. Cramond Iron Co. (1875) 
2 R 752 ; and English cases in Benjamin, p. 975 sq. 

This topic may be completed by a short reference to the 
question. Is the vendor held entitled to satisfy his obligation by 
paying damages, or can the vendee compel him to give delivery 
where that has not become impossible interitii rei or otherwise ? 
This has been considered a doubtful point in the civil law ; 
Pothier quotes the authorities, particularly Paul, Sent i. 13. 4, 
si id quod emptum est neqtce tradattir rteqtie mancipetur, UTienditor 
cogi potest ut tradat aut maTicipet, and decides that the buyer 
could sue by the actio empti for specific performance, which the 
magistrate would enforce by execution militari manu, if necessary 
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1. Uenditor si, cum sciret deberi, seruitutem celauit, non 

euadet ex empto actionem, si modo earn rem emptor ignorauit : 

omnia enim quae contra bonam fidem fiunt ueniunt in empti 

actionem. sed scire uenditorem et celare sic accipimus, non 

solum si non admonuit, sed et si negauit seruitutem i^tam deberi, 

cum esset ab eo quaesitum. sed et si proponas eum ita dixisse : 

* nulla quidem seruitus debetur, uerum ne emergat inopinata 

seruitus, non teneor,' puto eum ex empto teneri, quia ^ seruitus 

debebatur et scisset. sed [et] si id egit, ne cognosceret emptor 

aliquam seruitutem deberi, opinor eum ex empto teneri. et 

generaliter dixerim, si improbato more uersatus sit in celanda 

seruitute, debere eum teneri, non si securitati suae prospectum 

uoluit. haec ita uera sunt, si emptor ignorauit seruitutes, quia 

non uidetur esse celatus qui scit, neque certiorari debuit qui non 

ignorauit. 

2. Paulus libro v ad Sabinum. 

Si in emptione modus dictus est et non praestatur, ex empto 
est actio. 

1. Uacua possessio emptori tradita non intellegitur, si alius 
in ea legatorum fideiue commissorum seruandorum causa in 

(Fm^^, § 68). In England the remedy of specific performance 
was for long a privilege occasionally granted in the Equity Courts, 
and, though now somewhat extended, the right to it is still 
dependent upon the discretion of the judge: see S. G. A. § 52, 
reproducing § 2 of the Merc. Law Amendment Act, 1856 (which 
was intended to assimilate English to Scots law in this respect, 
but did not go nearly the whole way). In Scotland, on the con- 
trary, there is an absolute right (which is saved by the Code supra) 
to insist for implement of the contract by delivery of the goods, 
unless delivery is shown to be impossible. Bell, Com, i. p. 477 ; 
cp. Stewart v. Kennedy (1890) 15 App. Ca. at pp. 95, 102, 105. 
§ 1, For dolus in connection with servitudes, see L. 39 infra : 
D. 21. 2. 69, 5 ; and note on p. 108. This section aims at show- 
ing that fraud always grounds a claim against the seller, whether 
it takes the shape of suppressio ucH or sugggestio falsi, and whatever 
legal devices may be employed to avert its consequences. If quia 
is the right reading, it must mean * in so far as' (quatenus), 

* si qua? {Mom,) 
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1. If the seller knew of the existence of a servitude, and has 
concealed it, he cannot escape the action on purchase, provided 
the buyer did not know, for all dishonest dealing comes within 
the compass of that action. When I speak of the seller know- 
ingly concealing a servitude, I refer not only to the case of his 
failing to give notice of it, but also of his denying its existence 
when the question is put to him. Even take it that he has said 
expressly * No servitude actually exists, but I give no warranty 
against such unexpectedly coming to light,' he is in my opinion 
liable in an action on purchase if a servitude existed and he 
knew of it If, again, he has schemed to keep the buyer in 
ignorance of a servitude burden, he is in my opinion liable under 
the same action. In short, the rule is that he is responsible for 
any misconduct in concealing a servitude, but not for seeking 
simply to protect himself against liability. These rules apply 
only where the buyer is ignorant of the existence of any such 
burden ; for there can be no concealment from one who knows, 
and no duty of disclosure to one already informed. 

2. Paul. 

The action on purchase lies where the quantity delivered is 
less than was promised at the time of the sale. 

1. The purchaser is not considered as having full possession 
delivered to him, so long as another is in possession for the pur- 

L. 2 pr. — The following passages deal with declarations by 
the seller as to the size of a piece of ground : — h. t. LL. 4, 1 ; 
6 pr.; 13, 14; 22; 42; D. 21. 2. 69, 6; ib. 45; C. viii. 45. 
10. Cp. note, p. 86 sfwpra, 

§ 1. In the case supposed the heir has sold, but he cannot 
put the buyer in possession, because a legatee or some one on his 
behalf is already in possession custodiae causa (D. 36. 3. 1, 2), or 
the estate is bankrupt and in the hands of creditors, or the venter 
is in possession (see Digest, 37, tit. 9). 

For the obligation to give exclusive possession, see note on 
p. 50. The seller's primary obligation to deliver implies a duty 
to free the res vendita of all burdens and charges in order to hand 
over the full legal possession (L. 52 infra). Ex his praediis quae 
mercata es, si aliqua a uenditore oUigaia et necdum tibi tradita 
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possessione est, aut creditores booa possideant. idem dicendum 

est, si uenter in possessione sit : nam et ad hoc pertinet uacui 

appellatio. 

3. PoMPONius libro ix ad Sabinum. 

Eatio ^ possessionis, quae a nenditore fieri debeat, talis est, ut, 
si quis eam possessionem iure auocauerit, tradita possessio non 
intellegatur. 

1. Si emptor uacuam possessionem tradi stipulatus sit et ex 
stipulatu agat, fructus non uenient in eam actionem, quia et qui 
fundum dari stipularetur, uacuam quoque possessionem tradi 
oportere ^ stipulari intellegitur nee tamen fructuum praestatio ea 
stipulatione continetur, neque rursus plus debet esse in stipu- 
latione. sed ex empto superesse ad fructuum praestationem. 

2. Si iter actum uiam aquae ductum per tuum fundum emero^ 
uacuae possessionis traditio nulla est : itaque cauere debes per te 
non fieri quo minus utar. 

3. Si per uenditorem uini mora fuerit, quo minus traderet, 
condemnari eum oportet, utro tempore pluris uinum fuit, uel quo 

minty ex empto actione consequeris ut ea a creditore liberentur (C. viiL 
45. 5 ; cp. Pothier, §§ 42-4&). This applies generally to all 
burdens not disclosed or known to the vendee, except praedial 
servitudes (p. 108 aiite). 

Prior to the Code, it was not clear that there was an im- 
plied warranty of freedom from charges by English law (Benj. 
4th ed. p. 705). Now, by S. G. A. § 12 (3), a warranty is 
created ' that the goods sfudl be free ' from undisclosed encum- 
brances, i,e, that the buyer's possession shall not be disturbed 
by reason of their existence. It has long been th^e doctrine of 
Scots law that the seller is bound to discharge all encumbrances 
in the case of heritage, and all duties, warehouse rents, and other 
charges in the case of goods. 

L* 3 pr. — Non uidetuT possessionem adeptiLS is, qui ita nactus 
est uteam retinere nonpossit (D. 41. 1. 22). The seller must give 
jural possession, possessio ad interdicta. Cp. L. 11, § 13. 

§ 1. Neque rursus phis debet, etc. This was a praetorian 
stipulation with a fixed formula, knd nothing could be added to 
or taken from it, D. 45. 1.52 pr. It appears from D. ib. 52, 1, 

» traditio ? (Cm;. ) » oportere del. 
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pose of Becuring legacies or trusts, or if creditors have entered 
upon the estate ; and the same is true where the mother possesses 
for behoof of her unborn child, for that is also inconsistent with 
' full ' possession. 

3. POMPONIUS. 

The possession which the seller is bound to give is of such a 
nature that, if it be set aside by legal process, it is held that 
there has been no delivery at all. 

1. If a purchaser has stipulated for full possession and brings 
an action on the stipulation, he cannot sue for the fruits of 
the thing in that action ; for even a stipulation that a piece of 
land shall be given [in property] to a person, although it is held to 
imply a stipulation that full possession shall also be given, does 
not include the prestation of the fruits, and on the other hand 
nothing can be imported into the stipulation : but the action on 
purchase is still available for enforcing the claim to the fruits. 

2. If I buy the right to a. footpath or cart or carriage-road, 
or to lead water over your lands, delivery of possession in the 
proper sense is impossible ; you must therefore give your bond 
to do nothing to impede me in the exercise of the right. 

3. In a sale of wine, if there has been delay on the part of the 
seller in giving delivery, regard must be had, in assessing the 
damages, to the time when the highest price ruled, whether it be 
the date of the sale or of final judgment in the process, and to 

siqvM uacuam possessionem tradi pi^oviiserit, nan nudum factum haec 
stipulatio continent y sed causam bonorum (cp. D. 22. 1. 4), that 
Ulpian and Papinian held that a stipulation 'possessionem tradi' 
carried the right to the fruits from the time it was made. 

§§ 3, 4. On damages for delay in giving or taking delivery, 
see notes to LL. 1 ; 9 ; 21, 3 ; Pothier, §§ 58, 74 sq. 

If no place of delivery is stipulated, the vendor's duty is to 
deliver at the place where the goods are at the time of the con- 
tract, and nowhere else (D. 16. 1. 12, 1), and the vendee must 
send for them (cp. p. 154; Pot^iier, § 52). 

As regards mode and placje of delivery there was little 
authority in the English cases (Benj. 4th ed. p. 682); rules are 
now laid down in S. G. A. § 29 (1). 
10 
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uenit uel quo lis ia condemnationem deducitur, item quo loco 
pluris fuit, uel quo uenit uel ubi agatur. 

4. Quod si per emptorem mora fuisset, aestimari oportet 
pretium quod sit cum agatur, et quo loco minoris sit. mora 
autem uidetur esse, si nulla difficultas uenditorem impediat, quo 
minus traderet, praesertim si omui tempore paratus fuit tradere. 
item non oportet eius loci pretia spectari in quo agatur, sed eius 
ubi uina tradi oportet : nam quod a Brundisio uinum uenit, etsi 
uenditio alibi facta sit, Brundisi tradi oportet. 

4. Paulus libro v ad Sabinum. 

Si seruum mihi ignoranti, sciens furem uel noxium esse, uendi- 
deris, quamuis duplam promiseris, teneris mihi ex empto, quanti 
mea intererit scisse, quia ex stipulatu eo nomine agere tecum nou 
possum antequam mihi quid abesset. 

1 . Si modus agri minor inueniatur, pro numero iugerum auctor 
obligatus est, quia, ubi modus minor inuenitur, non potest aesti- 
mari bonitas loci qui non exstat. sed non solum si modus agri 
totius minor est, agi cum uenditore potest, sed etiam de partibus 
eius, ut puta si dictum est uineae iugera tot esse uel oliueti 
et minus inueniat.ur : ideoque his casibus pro bonitate loci fiet 

aestimatio. 

5« Paulus libro iii ad Sabinum. 

Si heres testamento quid uendere damnatus sit et uendiderit, 

L. 4 pr. — NoxiiLs * not free from nooca (guilt),' Le. guilty of 
some delict for which the owner has not made amends, and for 
which the purchaser might therefore be called on to make 
amends or else surrender the slave, for Twxa caput sequitur, cp. 
L. 13. 1. It has been suggested that the mention of the duplum 
here is an inadvertence, a dmplum being all the redress given 
by the aedilian edict for non-disclosure of redhibitory defects in 
a slave, cp. note p. 157. 

§ 1. The first case put is where the laud was sold as a 
whole or at so much an acre ; the second, where the acrei^ of 
particular kinds (vineyard, oliveyard, etc.) was given separately. 
Pothier, § 258. 

L. 5 pr. — The heir was sometimes charged to sell to a legatee, 
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the place where the price was highest, whether it be the place 
where the contract was made or where action is brought upon it. 
4. But if the delay has been on the side of the buyer, the 
damages should be assessed with reference to the price current at 
the time when the action is brought and at the place where it is 
lowest. Now the buyer is considered to be in delay, if there has 
been no impediment to hinder the seller from delivering, and 
especially if he has all the time been ready to deliver. Further, 
the prices current at the stipulated place of delivery will super- 
sede the prices of the place where the action is brought ; for if 
wine ' in Brundisium ' be sold, delivery must be given at Brun- 
disium, although the contract was made elsewhere. 

4. Paul. 

If you sell me a slave whom you know and I do not know to 
be a thief or liable to a noxal action, notwithstanding that you 
have engaged to pay the double, I can maintain the action on 
purchase against you for all the interest I had in being informed, 
because I cannot sue you under the stipulation in that behalf 
until I have actually sustained some loss \i,e, until eviction]. 

I. If a piece of ground is found to measure less than was 

stated, the seller's obligation is in proportion to the number of 

acres, because where the quantity falls short it is impossible to 

estimate the quality of the deficiency. But action lies against 

the seller not only in respect of deficiency in the lands as a whole, 

but also when separate portions are deficient, — as where it is found 

that there is less than the stated number of acres under vines 

or olives : and in such cases the estimate will have regard to the 

quality of the ground. 

5. Paul. 

An heir, who is bound by the will to sell something and has 

sale being made the vehicle for bestowing the legacy, generally one 
in the form 'per damnationem (Gains, ii. § 201 sq.). The legatee 
had an action on the will to compel the heir to conclude a con- 
tract of sale with him, and the same action lay to enforce 
performance of the contract as an alternative to the actio ex empto. 
The heir's obligations were the same as any other seller's. 
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de reliquis, quae per consequentias emptionis propria sunt, uel ex 
empto uel ex testamento agi cum eo poterit. 

1. Sed si falso existimans se damnatum uendere ueudiderit, 
dicendum est agi cum eo ex empto non posse, quoniam doli mali 
exceptione actor summoueri potest, quemadmodum, si falso existi- 
mans se damnatum dare promisisset, agentem doli mali exceptione 
summoueret. Pomponius etiam incerti condicere eum posse ait, ut 

liberetur. 

6. Pomponius libro ix ad Sabinum. 

Tenetur ex empto uenditor, etiamsi ignorauerit^ minorem 
fundi modum esse. 

1. Si uendidi tibi iusulam eerta pecunia et ut aliam insulam 
meam reficeres, agam ex uendito, ut reficias : si autem hoc solum, 
ut reficeres eam, conuenisset, non intellegitur emptio et uenditio 
facta, ut et Neratius scripsit 

2. Sed si aream tibi uendidi certo pretio et tradidi, ita ut 
insula aedificata partem dimidiam mihi retradas, uerum est et 
ut aedifices agere me posse ex uendito et ut aedificatam mihi 

§ 1. Error of motive. — If the whole essentials of an agree- 
ment are correctly understood, an error in the motives or interest 
operating on the will as an inducement to agree has in general 
no effect. Assent may have been given owing to an unfounded 
expectation of some advantage, and the other contractor may be 
aware of the mistake ; still this is irrelevant in law, provided the 
latter did not induce the false hope — if he did, there may be 
relief on the ground of the dohv8 which was responsible for the 
error. Id qmque qxvod oh causam datur,puta quod Tiegotia Tnea ab 
eo adiuta putaui, licet non sit factum^ quia donari uolui, quamuis 
falsa mihi persuaserimy repeti non posse (D. 1 2. 6. 65, 2, cp. ib. 52, 2 ; 
D. 12. 4. 3, 7 ; D. 18. 1. 34 pr., p. 60 supra). But if a person 
is, as here, induced to give a promise by the mistaken idea that 
he is under a legal obligation to do so, such a case forms an 
exception. The error here vitiates the consent ; it grounds a c(>?i- 
dictio indebiti for release from the promise, and serves also as an 
equitable defence to an action by the promisee. This is sometimes 
called /a/^ cav^sa {'fausse cause* French Civil Code, art. 1131). 

L. 6 pr# — Ignorauerit is a necessary emendation (cp. K 1 1, 7). 

1 agnoverit F. 
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done 80, can be sued by an action either on the contract or on 
the will for all claims necessarily arising out of a contract of sale. 
1. But if he has sold under a mistaken idea that the will 
ordained him to sell, it must be observed that the action on the 
contract is incompetent against him, for he can elide the claim 
by the plea of fraud, just as that defence would defeat an action 
upon a stipulation to give something where the promiser had 
been under the mistaken belief that he was legally bound to give 
it. Pomponius remarks that he can also bring a condictio incerti 
to obtain his release. 

6. Pomponius. 

The seller is subject to the action on purchase, although he 
was unaware that the lands contained less than he stated. 

1. If I have sold you a tenement for a fixed sum and an 
undertaking that you will repair another tenement of mine, I can 
bring an action on sale against you to have the repairs done : 
but if the only consideration agreed on was that you should 
repair the house, that is not regarded as a contract of sale, as 
Neratius also remarks. 

2. But if I have sold you a vacant plot for a fixed price, and 
have delivered it on the terms that, after building a block of 
houses on it, you shall re-convey one half of it to me, I can 
bring an action against you both to compel you to build and to 



§§ 1, 2. Price. — There must be a price in current money; 
but the whole consideration need not be in money — if any part 
of it is money, the rule is held to be satisfied, although a 
promise of some service or benefit is grafted on by a pactum 
adjeetum to make up the full consideration. Further, the rule 
requiring a money consideration only applied to the constitution 
of the contract ; once the position of parties as buyer and seller 
was settled, they might agree to substitute anything else for the 
price (datio in solutionem), and their liabilities were still dealt 
with on the footing of sale. The buyer here, as the complement 
of the price, binds himself ad factum praestandum (cp. L. 28) ; 
or he might undertake to share with the seller the profit made 
on a re-sale (L. 13, § 24 ; cp. notes pp. 22, 132). 

The case in § 2 is a somewhat complicated sale ; the buyer 
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retradas : quamdiu enim aliquid ex re uendita apud te superesset, 
ex uendito me habere actionem constat. 

3. Si locum sepulchri emeris et propius eum locum, antequam 
mortuuB ibi inferatur, aedificatum a uenditore fuerit, poteris ad 
eum reuerti. 

4. Si uas aliquod mihi uendiderifi et dixeris certam mensuram 
capere uel certum pondus habere, ex empto tecum agam, si minus 
praestes. sed si uas mihi uendideris ita, ut adfirmares integrum, 
si id integrum non sit, etiam id quod eo nomine perdiderim 
praestabis mihi : si uero non id actum sit, ut integrum praestes, 
dolum malum dumtaxat praestare te debere. Labeo contra putat 
et illud solum obseruandum, ut, nisi in contrarium id ^ actum sit, 
omnimodo integrum praestari debeat : et est uerum. quod et in 
locatis doliis praestandum Sabinum respondisse Minicius refert 

5. Si tibi iter uendidero, ita demum auctorem me laudare 
poteris, si tuus fuerit fundus cui adquirere seruitutem uolueris : 
iniquum est enim me teneri, si propter hoc adquirere seruitutem 
non potueris, quia dominus uicini fundi non f ueris. 

6. Sed si fundum tibi uendidero et ei fundo iter accessurum 
dixero, omnimodo tenebor itineris nomine, quia utriusque rei 
quasi unus uenditor obligatus sum. 

7. Si filiusfamilias rem uendiderit mihi et tradiderit, sic ut 
paterfamilias tenebitur. 

of the site is taken bound to build and then to give back half the 
block The ordinary course was for the owner of the ground to 
give out a contract for putting up the buildings {loccUio conduetio 
operis), p. 46 ante. A similar transaction to the present is dis- 
cussed in D. 19. 5. 13, 1, with this difference, that no price is to be 
paid for the site ; consequently, it is not sale, but an innominate 
real contract with the usual remedy of cictio praescriptis uerlns. 

§ 3. The law prescribed a certain free space to be left round 
burial-grounds. From L. 13 of the title Finium reguridorum 
{Digest,! 0, tit. 1), we learn there was a law at Eome, on the model of 
Solon's, that if a man dug a grave on his land near his neighbour's 
march he must leave a margin as wide as the grave, was deep. 

§ 4. For express warranty, compare L. 13, § 3 post. The 
opinion of Sabinus that there is no implied warranty of soundness 

^ ut id, nisi in contrarium ? {Mom,) 
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re-convey the building ; for it is settled that so long as any part 
of the subject sold remains in your hands I can bring an action 
on sale against you. 

3. If you buy a place for a burying-ground, and the seller, 
before any interment takes place, erects a building [on his own 
ground] without observing the prescribed distance, you will have 
legal recourse against him. 

4. If you sell me a vessel declaring it to be of a certain 
capacity or a certain weight, an action on purchase will lie if 
you supply a smaller one. But if you sell me a vessel with an 
assurance that it is sound, and it proves not to be sound, you will 
also have to compensate me for any loss thereby incurred : but if 
it was not agreed that you should supply a sound one, you will 
only be responsible for fraud. Labeo, on the contrary, is of 
opinion that the rule is simply that soundness is always implied, 
unless there is a stipulation to the contrary ; and this is the 
correct view. According to an opinion of Sabinus, reported by 
Minicius, the same rule applies to vats let to hire. 

5. If I have sold you a right of passage, you cannot cite me 
as your author unless the land for which you desired to acquire 
the servitude belongs to you ; for it is not fair that I should be 
responsible if you were precluded from acquiring the servitude 
by the fact that you were not proprietor of the lands adjoining. 

6. But if I have sold you a piece of ground and promised a 
path to it as an appurtenance, I shall certainly be held liable in 
respect of the access, having come under the same obligation as 
if I had sold the two things together. 

7. If a filiusfamilias has sold and delivered a thing to me, he 
is responsible just like a paterfamilias, 

in the sale of a ua^'i is set aside by Labeo and Pompouius, who 
extend to this case the principle of the edict that the seller is 
liable even for secret faults if they are so serious as to prevent 
the purchaser having the use of the thing. For the same rule 
where vats are hired, see D. 19. 2. 19, 1. 

§ 5. The rule was nemo potest seruitutem adqtiirere uel nrlani 
net Tnistici jrraedii, nisi qui hahet joraedium (D. 8. 4. 1, 1). 

§ 7- Speaking generally, a filiusfamilias could figure in con- 
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8. Si dolo malo aliquid fecit uenditor in re uendita, ex empto 
eo nomine actio emptori competit: nam et dolum malum eo 
iudicio aestimari oportet, ut id quod praestaturum se esse polli- 
citus sit uenditor emptori, praestari oporteat. 

9. Si uenditor sciens obligatum aut alienum uendidisset et 
adiectum sit ' neue eo nomine quid praestaret/ aestimari oportet 
dolum malum eius, quern semper abesse oportet in iudicio empti, 
quod bonae fidei sit. 

7. PoMPONius libro x ad Sabinum. 

Fundum mibi cum uenderes deducto usu fructu, dixisti eum 
usum fructum Titii esse, cum is apud te remansurus esset. si 
coeperis eum usum fructum uindicare, reuerti aduersus te non 
potero, donee Titius uiuat nee in ea causa esse coeperit, ut, 
etiamsi eius usus fructus esset, amissurus eum f uerit : nam tunc 
id est si capite deminutus uel mortuus fuerit Titius, reuerti potero 
ad te uenditorem idcmque iuris est, si dicas eum usum fructum 
Titii esse, cum sit Sei. 

8, Paulus libro v ad Sabinum. 
Si tibi liberum praedium tradidero, cum seruiens tradere debe- 



tracts in his own name both as debtor and creditor ; but the 
ju% crediti passed to his paterfamilias, and only the obligations 
remained with the son : filivsfamilias ex (nnnibus caiisis tanquain 
l>aterfamilia4i ohligaiur et oh id agi cum eo tamquam cum patre^ 
familias potest (D. 44. 7. 39; cp. Inst, iii. 19. 6). But he was 
capable of contract to the fullest extent in respect of his 
pecidiuin castrense (see p. 10 ante), 

§ 9. If the seller's conduct is fraudulent, e.g, if he knowingly 
sells a res alieiia without informing the vendee, a covenant that he 
is not to answer for eviction {pactum dc non praestanda eitictiont) 
will not shield him from liability for any damage sustained. The 
buyer's remedy is the actio empti, which, as an equitable action, 
covers all claims on account of fault or fraud (cp. p. 162 sq.). 

L. 7. — Mancipatio and in iure cessio were both competent 
modes of creating a usufruct in the way here contemplated, i.e, 
where the owner transfers the bare ownership and reserves the 
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S. If the vendor has done some intentional harm to the subject 
sold, the vendee can obtain redress by the action on purchase ; 
for fraudulent intent should be taken into account in that action, 
in order that all engagements by the vendor to the vendee may 
be made good. 

9. If a man has sold what he knows to be pledged or to 
belong to another, and has stipulated ' that he shall not be respon- 
sible on such grounds/ damages should be given for the fraud ; 
for fraud must never show itself in the action on sale where 
regard is had to equity. 

7. POMPONIUS. 

In selling me a piece of ground with a reservation of the 
usufruct, you stated that it belonged to Titius, whereas it was 
really reserved for yourself. If you bring an action claiming the 
usufruct as yours, I shall have no recourse against you during 
Titius' lifetime unless his position undergoes such a change that 
he would forfeit the usufruct supposing it belonged to him ; in 
which case, that is to say, if Titius die or lose his status, I shall 
have recourse against you as the seller. The law is the same, if 
you represent Titius as usufructuary, when it really is Seius. 

8. Paul. 

If I deliver to you a subject free from servitude, when I 
ought to have delivered it burdened with a servitude, I can 



usufruct {deducto nsu/riictu) ; it could not be done by delivery 
(Vat. Frag. 47). Here the seller falsely represents that Titius is 
fructuary, but that causes no damage and therefore grounds no 
action ; the only effect is that he is held to his statement, so 
that the usufruct is at an end on the death or capitis diminutio 
of Titius. In the classical law the right of usufruct lapsed on 
the slightest change of stahia (as by adoption or adrogation) ; 
Justinian settled that only maxima or media capitis diminidio 
should extinguish the right {Inst, ii. 4. 3). 

L. 8 pp. — Marcian says that the actio ex uendito or the incerti 
condieiio would be available to have the servitude imposed which 
had been omitted at delivery (D. 8. 2. 35). Cp. D. 12. 6. 22, 1. 
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rem, etiam condictio incerti competit mihi, ut patiaris earn serui- 
tutem, quam debuit, imponi. 

1. Quod si seruum praedium in traditione fecero, quod liberum 
tibi tradere debui, tu ex empto habebis actionem remittendae eius 
seruitutis gratia, quam pati non debeas. 

9. PoMPONius libro xx ad Sabinum. 

Si is qui lapides ex fundo emerit toUere eos nolit, ex uendito 
agi cum eo potest, ut eos tollat. 

10. Ulpianus libro xlvi ad Sabinum. 

Non est nouum, ut duae obligationes in eiusdem persona de 
eadem re concurrant: cum enim is qui uenditorem obligatum 
habebat ei qui eundem uenditorem obligatum habebat heres 
exstiterit, constat duas esse actiones in eiusdem persona concur- 
rentes, propriam et hereditariam, et debere heredem institutum, si 
uelit separatim duarum actionum commodo uti, ante aditam here- 
ditatem proprium uenditorem conuenire, deinde adita hereditate 
hereditarium : quod si prius adierit hereditatem, imam quidem 
actionem mouere potest, sed ita, ut per eam utriusque contractus 
sentiat commodum. ex contrario quoque si uenditor uenditori 
heres exstiterit, palam est duas euictiones eum praestare debere. 

L. 9. — It is the purchaser's duty to fetch and carry away 
the thing sold, and he may be called on to do so immediately 
if there is no agreement or custom to the contrary. If it 
remains in the seller's hands, he can charge the expenses of 
keeping it, etc. (L 3, 3 ; 13, 22 ; 38, 1). A special case of 
mora is discussed in D. 18. 6. 1, 3 sq. : where a buyer of wine 
ad men$2iram delays the measuring after the date fixed, and in- 
conveniences the seller by keeping his casks full, the seller, 
after notice given, may get rid of the wine by throwing it out, 
or he may hire storage at the buyer's expense, or re-sell on his 
account to the best advantage : if no time for delivery is fixed, 
the buyer must consult the seller's convenience as regards storage 
room, business arrangements, etc. Pothier, § 291 sq. 

The leading case in English Law is Oreaves v. Ashlin (1813) 
3 Camp. 425, where the seller, after some delay, gave the buyer 
notice that if the goods were not carried away immediately he 
should re-sell them, and he did so. The buyer sued him for 
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bring a condictio incerti to compel you to submit to the servitude 
which is due being set up. 

1. But if I have delivered the subject under burden, when I 
was bound to deliver it free, you can sue on the sale for release 
from a servitude you ought not to be subject to. 

9. POMPONIUS. 

If a man buys the stone on an estate and refuses to remove 
it, an action on sale may be brought to enforce removal. 

10. Ulpian. 

It is not unusual for two obligations to concur in the same 
person in respect of the same thing : thus when one has incurred 
the obligations of a seller first to one person and then to another, 
and one of these succeeds the other as heir, it is quite settled 
that two rights of action meet in him, his own and that which 
he acquires as heir ; and if he desires to avail himself of the two 
actions separately, he must before entering on the inheritance 
sue on the sale to himself, and then after entry on the sale to 
the deceased : but if he enters first, he can bring only one action, 
which, however, will secure him the benefit of both contracts. 
Conversely, one seller becoming heir to another seller of the same 
thing must plainly answer for eviction under both sales. 



non-delivery. It was laid down on the one hand that the buyer's 
n^lect did not entitle the seller to put an end to the contract, 
and sell the goods to another ; dnd on the other hand that ' if the 
buyer does not carry away the goods bought, within a reasonable 
time, the seller may charge him warehouse room, or he may bring 
an action for not removing them, should he be prejudiced by the 
delay/ But Maclean v. Dunn (1838) 4 Bing. 722 established 
the right of the seller to re-sell perishailes where the buyer 
refuses to take delivery, and to recover damages for the breach 
besides. See S. G. A. §§ 37, 48 (3); Benj. pp. 749, 940. 

L« 10. — ^A sells the same thing first to B and then to C ; B 
dies and G becomes his heir. Two actions, his own and B's, now 
concur in C, but there is no merging (confimo), because the object 
of each is to recover from A the penalty for eviction under a 
separate contract. When C sues after entry, he must combine the 
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1 1 . TJlpianus libro xxxn ad edictum. 

Ex empto actione is qui emit utitur. 

1. Et in primis sciendum est in hoc iudicio id demum deduci, 
quod praestari conueuit : cum enim sit bonae fidei iudicium, nihil 
magis bonae fidei congruit quam id praestari quod inter contra- 
hentes actum est. quod si nihil conuenit, tunc ea praestabimtur 
quae naturaliter insunt huius iudicii potestate. 

2. Et in primis ipsam rem praestare uenditorem oportet, id 
est tradere : ^ quae res, si quidem dominus fuit uenditor, fadt et 
emptorem dominum, si non fuit, tantum euictionis nomine uendi- 
torem obligat, si modo pretium est numeratum aut eo nomine 
satisfactum. emptor autem nummos uenditoris facere cogitur. 

3. Bedhibitionem quoque contineri empti iudicio et Labeo et 
Sabinus putant et nos probamus. 

4. Animalium quoque uenditor cauere debet ea sana praestari, 
et qui iumenta uendidit solet ita promittere 'esse, bibere, ut oportet' 



separate penalties due under the two obligations in one petiiio ; 
if he did not, probably the seller could plead as an equitable 
defence that the actions should be conjoined. 

L. 11, § 1. — ^When the parties do not express their intentions 
as to detidls, it is presumed they mean to abide by the naiuralia 
of the contract, as established by custom and usage: ea enim 
qtiae sunt moris et consuetudinis in bonae fidei iudiciis debent 
^venire (D. 21. 1. 31, 20). 

§ 2. See note, pp. 5 0, 5 1 aTvte, The seller can perform his part 
of the contract if he has^ossessto ad interdicta (cp. L. 11, 13). 
He may have the ownership also, and, if so, it passes on delivery 
to the buyer ; but that is a mere accident, not an essential. 

For the obligation on the buyer to make the seller owner 
of the price, see D. 10. 4. 1 pr. : emptor nisi nummos a^cdpientis 
fecerit, tenetur ex tiendito. The reason, no doubt, is that the 
money could not safely be used by the vendor on any lower 
title than property. If slaves were sold and the buyer paid the 

^ Pofwibly the text of Ulpian was edited here by dropping; tnancipare or channng 
it into tradere. It seems to follow from such passages as Gaius iv. 13 la, and Paul 
SnU. i. 13a, 4, that by classical law the buyer of a res vumeijn could require the 
seller to convey it by Ttianeijmido. Mere tradUio would not have satisfied the 
seller's obligation to transfer all the right he had in the res vmdita, for it would by 
the earlier law hav« left the nndvvi jus quirUium in him, and it would not have 
imposed the liability for eviction. See Bcchmann i. § 73 ; Girard p. .539 8<i. 
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11, XJlpian. 

The buyer's remedy is the action on purchase. 

1. It is important to note that this action extends to every- 
thing for which the parties have agreed to be responsible ; for it 
is an equitable action, and what can be more agreeable to equity 
than to give effect to the declared will of the contracting parties ? 
Failing any special agreement, they will be responsible for what 
is naturally involved in an action of this scope. 

2. The primary obligation on the seller is to make the thing 
itself available, that is, to deliver it ; the result of which is to 
make the purchaser owner if the seller was owner, and if he was 
ttot, to make him responsible for eviction, provided always the price 
has been paid or security given for it. The purchaser, on the con- 
trary, is obliged to make the seller owner of the purchase money. 

3. I concur in the opinion of Labeo and Sabinus, that the 
action on purchase may result in putting an end to the contract. 

4. The seller of an animal is bound to warrant it sound 
when delivered, and the seller of beasts of burden usually gives 
a guarantee that ' they feed and drink properly.' 

price out of their peculia (which belonged to the seller, p. 57), 
he could still be sued for the price, cum proprii uenditoris nnmmi 
soluti non praestant emptori liberaticmem (C. iv. 49. 7). 

§ 3. RedhUntio was the right based on the edict of the curule 
aediles to have the thing sold taken back, and the price restored, 
on the ground of deficient quality ; redhiberc est facere ut nirstis 
habeat tienditar quod hahuerit : et, quia reddendo id fiehaty idcirco 
redhihitio est ajypellata, quasi redditio (D. 21. 1.21 pr.). It could 
be enforced by the actio redhibitoria, or actio quarUi minoris, but 
the existence of special remedies did not make the action on 
the contract incompetent. The a>ciio cmpti could be brought 
whenever there was a claim of indemnity for damage actually 
sustained (cp. p. 1 1 9 supra), 

§ 4. It was the business of the curule aediles to regulate the 
trade in slaves and animals in open market. Their edict made 
the seller responsible for all defects or vices of any consequence, 
unless he had expressly pointed them out to the buyer. Ignor- 
ance of the existence of the faults, though excusable, did not 
relieve him. To enforce their regulations the aediles required 
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5. Si quis uirginetn se emere putasset, cum mulier uenisset, et 
Bciens errare eum uenditor passus sit, redhibitionem quidem ex 
hac causa non esse, uerum tamen ex empto competere actionem 
ad resoluendam emptionem, et ^ pretio restitute mulier reddatur. 

6. Is qui uina emit arrae nomine certam summam dedit: 
postea conuenerat, ut emptio irrita fieret. lulianus ex empto agi 
posse ait, ut arra restituatur, utilemque esse actionem ex empto 
etiam ad distrahendam, inquit, emptionem. ego illud quaero: 
si anulus datus sit arrae nomine et secuta emptione pretioque 
numerate et tradita re anulus non reddatur, qua actione agendum 
est, utrum condicatur, quasi ob causam datus sit et causa finita 
sit, an uero ex empto agendum sit. et lulianus dioeret ex empto 
agi posse : certe etiam condici poterit, quia iam sine causa apud 
uenditorem est anulus. 

7. Uenditorem, etiamsi ignorans uendiderit, fugitiuum non 
esse praestare emptori oportere Neratius ait 

8. Idem Neratius, etiamsi alienum seruum uendideris, furtis 
noxisque solutum praestare te debere ab omnibus receptum ait et 
ex empto actionem esse, ut habere licere emptori caueatur, sed et 
ut tradatur ei possessio. 

9. Idem ait non tradentem quanti intersit condemnari: 

sellers of slaves and juinenta, on the buyer's demand and under 
pain of action, to enter into a stipukUio duplae^ embracing 
frequently both (1) an undertaking of simple caution for the 
absence of faults not pointed out, and (2) a promise of the double 
in the event of eviction (Lenel,p. 441). § 4 shows that this com- 
pulsory stipulation could still be claimed in the sale of animals, 
and its competency in the sale of slaves is clearly recognised in 
Civ. 49, 14: emptor seruorum . . . de eorumfugay itemque sanitate, 
erronesque non esse, aut noxa solutos, repromitti sibi recte postulcU. 

§ 5. Cp. D. 18. 1. 11, 1, where it was simply a case of error ; 
here it is a case of fraud, the seller taking advantage of the 
buyer's ignorance by conceaUng a fact which he knew would 
have kept him from buying. Although the edict did not 
require a warranty in this case, and the slave could not be 
returned on that ground, yet the seller's fraud let in an action 
on the contract with the effects stated in the text. The passage 

* nt (deU.) 
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5. If one believed he was buying a virgin, whereas the woman 
on sale was a mother, and the seller knowing his mistake lets 
him cany out the transaction, though it does not ground the 
action for return, yet an action on purchase is competent to have 
the sale cancelled, the woman taken back, and the price restored. 

6. A person buying wine paid so much by way of earnest ; it 
was afterwards agreed to depart from the sale. Julian holds that 
the action on purchase is competent to get back the earnest, and 
that in a modified form it is available also for rescinding the sale. 
I put this query : If a ring be given as earnest, and a sale has 
followed and the price has been paid and the article has been 
delivered, but the ring is not restored, what action should be 
brought — a condictio on the ground that it was given for a 
consideration which is at an end, or an action on the contract ? 
According to Julian it would be the action on purchase ; un- 
doubtedly a condictio is also competent to recover the ring, because it 
is now in the hands of the seller without consideration given for it. 

7. Neratius remarks that the seller of a slave, though ignorant 
of his character at the time of the sale, is bound to warrant him 
not to be a runaway. 

8. Neratius also says that, though the slave you sell belongs 
to another, it is universally admitted that you are bound to 
warrant him free from liability for theft or delict, and that the 
buyer can bring the action on purchase to require you both to 
give security for undisturbed possession and also to deliver the 
possession to him. 

9. He says that, for failure to deliver, the seller should be 

is not to be read in the sense that the buyer could sue directly 
for rescission by the actio empti. That action would lie only 
for damages, but it might result in the cancelling of the contract, 
where the defect rendered the thing totally useless, and rescission 
was therefore the only mode of compensating the buyer. 

§ 6. The arra here is confirmatoriay see pp. 68, 69. 

J 7. Fugitiuns and erro are used of slaves whose disposition it 
is to run away or play truant when they have the chance, even 
if they have never done so (D. 50. 16. 225). 

§ 9. Qiianti plurimum auctorem perUlitari oportet means the 
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satis autem non dantem, quanti plurimum auctorein periclitari 
oportet. 

10. Idem Neratius ait propter omnia haec satis esse quod 
plurimum est praestari, id est ut sequentibus actionibus dedacto 
eo quod praestitum est lis aestimetur. 

11.. Idem recte ait, si quid horum non praestetur, cum cetera 
facta sint, nullo deducto condemnationem faciendam. 

12. Idem libro secundo responsorum ait emptorem noxali 
iudicio condemnatum ex empto actione id tantum consequi, 
quanti minimo defungi potuit : idemque putat et si ex stipulatu 
aget : et siue defendat noxali iudicio, sine non, quia manifestum 
fuit noxium seruum fuisse, nihilo minus uel ex stipulatu uel ex 
empto agere posse. 

13. Idem Neratius ait uenditorem in re tradenda debere prae- 
stare emptori, ut in lite de possessione potior sit : sed lulianus 
libro quinto decimo digestorum probat nee uideri traditum, si 
superior in possessione emptor futurus non sit: erit igitur ex 
empto actio, nisi hoc praestetur. 

14. Cassius ait eum qui ex duplie stipulatione litis aesti- 
mationem consecutus est, aliarum rerum nomine, de quibus in 
uenditionibus caueri solet, nihil consequi posse. lulianus defi- 
ciente dupla ex empto agendum putauit. 



highest sum the seller could be called upon to pay in case of 
eviction, i,e, double the price : si dupla nan promittereiuTy et eo 
nomine agetui\ dtq^li condemnandus est. reus (D. 21. 2. 2 ; cp. L. 
44 post). 

§ § 10, 11. These sections come to this, that the buyer can 
recover the duplavi for a single breach of the seller's duties, and 
no more than the duplum for two or more distinct breaches. 

§ 12. It would thus appear that the buyer may, if a third party 
produces irrefragable evidence of his right to the res vendita, at 
once hand it over, without notice to his author, and does not 
thereby lose his recourse against him. Defungi means ' to get 
clear of,' * to be quit of ' the action on certain terms. 

§ 13. This section defines precisely the extent of the seller's 
obligation to deliver : he must convey such a title of possession 
as will secure to the buyer the protection of the interdicts, and 
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found liable for all loss ; and for refusal to give security [against 
eviction] in the highest sum which a seller stands to lose [on 
eviction]. 

10. He adds that all the buyer's claims are fully satisfied by 
payment of such highest sum ; that is to say, the amount already 
paid must be deducted in assessing the damages in any subse^ 
quent actions. 

11. He also says, quite rightly, that if the seller has failed in 
any one of his obligations, though he has fulfilled the rest, judg- 
ment will be given for the full sum without deduction. 

1 2. He observes, in the second book of his Besponsa, that the 
buyer of a slave, if condemned in a noxal action, can recover by 
the action on purchase no more than the lowest sum that would 
have discharged the claim, and he holds it is the same if the 
action be laid on the stipulation ; and the buyer can sue on the 
stipulation or on the contract at his option, no matter whether 
he defends the noxal action or lets judgment go by default, the 
liability to make amends being indisputable. 

1 3. Neratius says further, that the seller when giving delivery 
must guarantee that the buyer shall prevail in any possessory 
suit ; while Julian, in the fifteenth book of his Digesta, holds 
there is no delivery at all unless the buyer is enabled to main- 
tain his possession; an action on purchase will therefore lie, 
unless he is put in a position to do so. 

14. According to Cassius, when the buyer has once been 
awarded damages in an action on the stipulation for the double, 
he can recover nothing more under any of the other heads in 
respect of which it is usual for the seller to give security. But 
where the stipulation for the double has not been made, Julian 
thought that the action on purchase must be employed. 

give him the better claim in any question that may be raised 
about the possession. See notes on pp. 50, 65 ante. 

The adversative conjunction {sed lulianus) is used because 
Julian was of the opposite school from Neratius. 

§ 14. With deficiente dupla compare Sed et si siipulatio nulla 
fuisset interposita, de ex empto actione idem dicemiis (D. 21. 2. 
19 pr.). 
II 
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15. Denique libro decimo apud Minicium ait ei quia seruum 
ea condicione uendiderit, ut intra triginta dies duplam promitteret, 
postea ne quid praestaretur, et emptor hoc fieri intra diem nou 
desiderauerit, ita demum non teneri uenditorem, si ignorans 
alienum uendidit : tunc enim in hoc fieri,^ ut per ipsum et per 
heredem eius emptorem habere liceret : qui autem alienum eciens 
uendidit, dolo, inquit, non caret et ideo empti iudicio tenebitur. 

16. Sententiam luliani uerissimam esse arbitror in pignoribus 
quoque: nam si iure creditoris uendiderit, deinde haec fuerint 
euicta, non tenetur nee ad pretium restituendum ex empto actione 
creditor : hoc enim multis constitutionibus effectum est. dolum 
plane uenditor praestabit, denique etiam repromittit de dolo : sed 
et si non repromiserit, sciens tamen sibi non obligatam ^ uel nou 
esse eius qui sibi obligauit uendiderit, tenebitur ex empto, quia 
dolum eum praestare debere ostendimus. 

17. Si quis rem uendiderit et ei accessurum quid dixerit, 
omnia quidem quae diximus in re distracta in hoc quoque 
sequenda sint,^ u( tamen euictionis nomine non in duplum 
teneatur, sed in hoc tantum obligetur, ut emptori habere liceat, 
et non solum per se, sed per omnes. 

18. Qui autem habere licere uendidit, uideamus quid debeat 



§§ 16-18. Covenant ' de non praestanda euictione.' This 

pact does not avail the fraudulent seller ; he can be sued by the 
Qjctio envpti for the fall interesse (§ 15 ; cp. L. 1, 1 ; 6, 9 supra). 
§ 18 discusses its efifect where the seller has acted in good faith. 

For the rule in § 16 that the creditor selling a pledge did 
not warrant against eviction, but was liable for fraud, e.g. selling 
when he knew that he had no right of sale, or that his debtor 
was not owner of the pledge, see D. 21. 2. 50 : 5i pigTwra 
ueneant per apparitores praetoris . . . nemo unquam dixit dandnm 
in eos esse actionem re euicta ; sed si dolo rem uiliori pretio 
proiecerimt, tunc de dolo actio datur adiiersus eos domino rei.. Cp. 
D. 20. 5. 10 ; C. viii. 45. 1 and 2. 

The point of § 1 7 is that an express stipulation for the double 
in case of eviction is construed strictly; it does not embrace 
pertinents or produce, but only the principal thing. 

1 teneri ? {Cuj. ) = obligata ? {M<ym, ) s sunt ? 
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15. He is quoted by Miniciiis as saying, in bis tentb book, 
that where a man hcus sold a slave on the condition that he will 
give security for double the price within a month, and there- 
after be free of responsibility, and the purchaser has let the time 
expire without requiring security, the seller will not escape 
liability for selling another man's slave, unless he did it in 
ignorance ; in which case he and his heirs are bound merely to 
do nothing to disturb the buyer's possession : but if he know- 
ingly sells a slave belonging to another, that is fraud, and it will 
expose him to the action on purchase. 

16. I think the opinion given by Julian is equally true of 
things pledged : for if a creditor in the exercise of his rights has 
sold a pledge, he cannot be compelled even to restore the price if 
the buyer is subsequently evicted and brings the action on pur- 
chase : that has been enacted by several constitutions. Of course 
the seller will be responsible for fraud ; in fact he undertakes to 
answer for fraud : but even though he has given no undertaking, 
if he sells a thing knowing it is not pledged to him, or that the 
man who pledged it was not the owner, he can be sued by the 
action on purchase, because, as we have shown above, he is 
responsible for fraud. 

17. If a man, when selling a thing, declares that some other 
thing will go with it as an accessory, the same principles apply 
to the accessory as have been laid down for sale in general, with 
this exception, that the seller is not liable to the penalty of the 
double in the event of eviction ; he is only bound to secure the 
purchaser in undisturbed possession not only as against himself 
but against all the world. 

18. We have to consider next what liability is incurred by 

The connection of ideas in § 18 requires some attention. 
In the first part down to non teiiebitur, Ulpian distinguishes 
between what in Scotland is called ' absolute warrandice ' and 
* warrandice from fact and deed ' ; under the former the seller 
is liable contra omnes moi'tales for every defect in the right 
which he has granted ; under the latter he and his heirs 
are bound to do nothing inconsistent with the grant, but he is 
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praestare. et multum interesse arbitror, iitrum hoc polliceatur per 
se uenientesque a se personas non fieri, quo minus habere liceat, 
an uero per omnes. nam si per se, non uidetur id praestare, ne 
alius euincat : proinde si euicta res erit, sine stipulatio interposita 
est, ex stipulatu non tenebitur, siue non est interposita, ex empto 
non tenebitur. sed lulianus libro quinto decimo digestorum 
scribit, etiamsi aperte uenditor pronuntiet per se heredemque 
suum non fieri, quo minus habere liceat, posse defendi ex empto 
eum in hoc quidem non teneri, quod emptoris interest, uerum 
tamen ufc pretium reddat tenerL ibidem ait idem esse dicendum 
et si aperte in ueuditione comprehendatur nihil euictionis nomine 
praestatum iri : pretium quidem deberi re euicta, utilitat^ra non 
deberi : neque enim bonae fidei contractus hac patitur ^ conuen- 
tione, ut emptor rem amitteret et pretium uenditor retineret. 
nisi forte, inquit, sic quis omnes istas supra scriptas conuentiones 
recipiet, quemadmodum recipitur, ut uenditor nummos accipiat, 
quamuis merx ad emptorem non pertineat, ueluti cum futurum 
iactum retis a piscatore emimus aut indaginem plagis positis a 
uenatore uel pantheram ^ ab aucupe : nam etiamsi nihil capit, 
nihilo minus emptor pretium praestare necesse habebit. sed in 
supra scriptis conuentionibus contra erit dicendum : nisi forte 
sciens alienum uendit : tunc enim secundum supra a nobis relatam 
luliani sententiam dicendum est ex empto eum teneri, quia dole 
facit. 

absolutely protected from action at the instance of the buyer on 
account of eviction at the hands of any other person, — there is 
implied, in fact, a limited 2?ac^w?;i de non jwaestand^i euidione, which 
shuts out any possible demand for return of the price in such 
a contingency. In the succeeding passage {sed Tidianns . . . 
praestare necesse habehit) Ulpian quotes a rather hesitating opinion 
of Julian to the effect that such a pact, whether express or 
implied, releases the seller merely from the obligation to make 
good the interesse, but not from an obligation to return the price, 
for he considers it to be inequitable that the buyer should lose 
both the property and the price, unless indeed a sale with such 
an adjected pact is to be justified by the analogy of the emptio 

^ utitur? {Moin.) ^ pantheran ? 



§ 1 8.] XIX. I. DE ACTIO NIB US EMPTI VENDITI. 165 

the seller under the warranty of full possession and enjoyment. 
Now in my opinion it makes a great difference whether the 
undertaking is that the seller and his successors in title shall not 
disturb the buyer, or that no person whatever shall do so. In 
the former case he cannot be held answerable for eviction at the 
hands of a third party : accordingly, if the property be carried off, 
he is not liable therefor either under the stipulation if he has 
entered into one, or under the contract if he has not. Julian, 
however, says, in the fifteenth book of his Digesta, that even where 
the seller has declared explicitly that he and his successors will 
not disturb the buyer's possession, it may be argued that he is 
liable under the contract, not certainly in full damages, but for 
repayment of the price merely. He goes on to say that the 
same rule applies even when it is an express term of the con- 
tract that the seller is not to be responsible for eviction at 
all: if eviction follows, he is bound to restore the price,, but 
not to pay an indemnity : for an agreement that the purchaser 
is to lose the property while the seller keeps the price is incon- 
sistent with a contract based on equity. But perhaps, he adds, 
all such covenants are to be brought under the legal principle 
which sanctions a bargain that the seller shall get the price 
tliough the thing sold should never reach the buyer, as for 
instance when we buy all the fish that may be caught in a haul 
of the net, or all the game a hunter may take in the toils, or all 
the birds a fowler may enclose : though nothing be caught, the 
purchaser is bound to pay the price. But the contrary is true of 
the covenants above mentioned, except where one knowingly sells 
what belongs to another ; in that case it is true, in accordance 
with the opinion of Julian referred to above, that the seller is 
liable under the contract, because his conduct is fraudulent. 

spei (p. 25 avte), in which the seller gets the price though the 
buyer should get nothing. In the concluding words {sed in s^cpra 
scriptis . . . dolo/acit) Ulpian reasserts the principle he stated 
at the outset, adding the qualification that, if the seller is in bad 
faith, the actio empti will lie, notwithstanding such a pactum de 
rum prasstanda euictione. 
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12. Celsus libro xxvii digestorum. 

Si iactum retis emero et iactare retem piscator noluit, incertum 
eius rei aestimandum est : si quod extraxit piscium reddere mihi 
noluit, id aestimari debet quod extraxit. 

13. Ulpianus libro xxxii ad edictum. 

lulianus libro quinto decimo inter eum qui sciens quid aut 
ignorans uendidit differentiam facit in condemnatione ex empto : 
ait enim, qui pecus morbosum aut tignum uitiosum uendidit, si 
quidem ignorans fecit, id tantum ex empto actione praestaturum 
quanto minoris essem empturus, si id ita essa scissem : si uero 
sciens reticuit et emptorem decepit, omnia detrimenta, quae ex ea 
emptione emptor traxerit, praestaturum ei : sine igitur aedes uitio 
tigni corruerunt, aedium aestimationem, sine pecora contagione 
morbosi pecoris perierunt, quod interfuit idonea uenisse erit 
praestandum. 

1. Item qui furem uendidit aut fugitiuum, si quidem sciens, 

Some writers, however, maintain that Ulpian does not mean in 
the closing words to express his dissent from Julian, but only to 
remove the doubt suggested by the reference to emptio spei (Puchta). 
The result of the passage would then be that the pact in question 
relieves the seller of the expenses, etc., incident to eviction, but not 
of the obligation to restore the price to the buyer, and that it has 
no efifect whatever if the seller is in bad faith. Pothier so 
understands it (§ 185 sq.), and so the French Code enacts by 
§ 1629. 

But it may be inferred from the final words that as the actio 
empti is competent only where there is fraud, it is not allowed 
where the seller makes the covenant honestly to secure himself 
against possible risks ; consequently, though the title should 
prove to be bad, he will be entitled to keep the price. This 
result is more consistent with the decisions elsewhere, as D. 21. 
2. 68 pr. : Cum ea condicione pignus distrahihir, rie quid euidione 
secuta creditor praestet ; quamwis pretium emptor non soluerit sed 
uendUoH cauerit, euictione secuta mdlam emptor exccptioTiem habebit, 
quo minus pretium soluat. Cp. D. 1 8. 4. 1 and 1 1 . 

For the effect of a stipulation ' habere licere, according to 
its terms general or personal,' see D. 45. 1. 38 pr., § 6. 
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12. Gelsus. 

If I buy the draught of a net and the fisherman refuses to 
cast hid net, the speculative value of the catch must be taken into 
account ; if he casts the net but refuses to hand over the fish, the 
value of the haul will be the measure of the damages. 

13. Ulpian. 

Julian in his fifteenth book draws a distinction, as regards the 
damages to be awarded in the action on purchase, between selling 
a thing with and without knowledge of its defects : for he says, 
if a man sells roc diseased cattle or rotten beams without knowing 
it, all he has to make good in the action on purchase is the differ- 
ence between the price I gave and what I would have given had I 
known their condition ; but if he knows it and says nothing, and 
so deceives the buyer, he is responsible to him for all loss resulting 
from the purchase : for example, if a house collapses because of 
the rottenness of the beams he must pay its value, and if other 
stock dies through contact with the tainted herd he must reim- 
burse the buyer for all it has cost him that he did not get sound 
cattle. 

1. Similarly, if a man sells a slave whom he knows to be a 

L« 12. — In the ordinary examples of einptio spei given in the 
texts, the chance or expectation can only be realised by some 
act on the part of the seller. If the act is done, it is immaterial 
whether it has any result or not. By selling a haul of his net, 
a fisherman binds himself to cast his net, — the hiring of a service 
is involved; see note on p. 23. Y or incer turn compare D. 18. 
4. 11, Ttam hoc modo admittitur esse uendiHonem, * si qua sit 
hereditas, est tibi empta * et quasi spes Jierediiatis : ipsum enim 
incertum rei ueneat, ut in retibtis. 

L. 13 pr.— § 2. Seller's liability for defects. — This 

rested partly on the principles of the common law (ius civile), 
partly on the edict of the curule aediles ; in the first case 
it was enforced by the action on the contract, in the second 
by the actions introduced by the edict. The action on the con- 
tract was limited to cases of fraud (cp. L. 4 pr.) and breach of 
express warranty ; the actions under the edict applied in all sales 
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praestare debebit, quanti emptoria interf uit non decipi : si uero 
ignorans uendiderit, circa fugitiuum quidem tenetur, quanti 
minoris empturus esset, si eum esse fugitiuum scisset, circa furem 
noQ tenetur : differentiae ratio est, quod fugitiuum quidem habere 
non licet et quasi euictionis nomine tenetur uenditor, furem 
autem habere possumus. 

2. Quod autem diximus 'quanti emptoris interfuit non 
decipi/ multa continet, et^ si alios secura soUicitauit ut fugerent, 
uel res quasdam abstulit. 

3. Quid tamen si ignorauit quidem furem esse, adseuerauait 
autem bonae frugi et fidum et caro uendidit ? uideamus, an ex 
empto teneatur. et putem teneri. atqui ignorauit: sed non 
debuit facile quae ignorabat adseuerare. inter hunc igitur et 

of a certain class, wherever there were defects which had not been 
pointed out, irrespective of the seller's knowledge or ignorance of 
their existence. Cicero states expressly that the cu^iio einjyti was 
limited in the above manner {de Off. iii. 16, 17) ; yet we are told 
here that it could be brought against a seller who knew nothing 
of the defects. It must, therefore, have undergone some modi- 
fication. The most probable explanation is that the jurists, after 
the principles of the edict had become settled, imported them 
into the common law actio empti. It would be easy to remodel 
a honae fidei action in the manner suggested, because the recog- 
nised custom was regularly adopted into actions of that kind 
(D. 21. 1. 31, 20). The actio empti as thus extended to cover 
the case of an innocent seller followed very closely the lines of 
the a/itio qicanti miiioris introduced by the edict ; for example, it 
applied, as the edict did, only to uitia corporis, not to uitia animi, 
and it concluded not for full damages but for reduction of the 
price by striking off the excess over the worth of the thing with 
its defects (uera rei aestimatio) ; it is only where the seller acts 
fraudulently that he is liable under the actio empti for other 
defects and for indirect damages. Cp. note to 1). 18. 1. 45; 
D. 21. 1. 1, §§ 9, 10; ib. 4 pr., § 4. Vangerow, § 609. 
Pothier, ObL § 162 sq. 

The expression * quanti emptoris interfuit non decipi' is in 
itself ambiguous (see note p. 1 1 1 ante) ; but the context makes 

lut? 
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thief or a ninaway, he will have to make good what the buyer 
loses by being deceived ; but if he does not know, he is liable, in 
the case of the runaway slave, for the surplus over the price the 
purchaser would have paid had he known he was a runaway : but 
he is not liable in the case of the thief : the reason for the dis- 
tinction being, that possession of a runaway slave is impossible, 
and the seller is liable just as for eviction, whereas possession of 
the thief is possible. 

2. The expression used above, ' what the buyer loses by being 
deceived,' embraces many elements of damage ; Cig. the slave may 
have incited others to run away with him, or have stolen some 
property of the buyer's. 

3. But what if the seller, without knowing that the slave was 
a thief, certifies him as well behaved and honest, and sells him 
dear ? Can he be reached by the action on purchase ? I am 
inclined to think he can. But it may be urged, he did not 
know ; the answer is, he should not lightly have asserted what 
he did not know. There is therefore not much difference between 

it clear that the measure of damages against a fraudulent seller 
was the interest the buyer had in getting a sound article {quod 
iyderfuii idonea uenisse), whereas the damages against a seller 
in good faith resolved into a reduction of the price. 

For the rules as to fugitive slaves, see D. 21. 1. 17 ; C. iv. 
58. 1; VsLulSe7it ii. 17. 11. 

The edict did not lay upon the seller the duty of pointing out 
that a slave is given to stealing (furem esse), because that is not 
inconsistent with peaceable -possession as the vice of running 
away is. But he is liable for fraud if he knows him to be a 
thief and conceals the fact (L. 4 pr. supra \ D. 21. 1. 14, 9). 

§ 3. This passage and texts such as L. 6, § 4 supra and D. 18. 
6. 15, iSi uiTia . . . antequam ah ewptore toUerentnr sua natura 
corrupta fuerint^ si qxddem de honitate eorum adjirmauit uenditory 
tenebitur emptori ; quodsi nihil adjirmauit, emj^toris erit 2yericuluvi, 
are authority for the general rule that goods had to be delivered 
in such condition as to conform to the seller's assurances whether 
in stipulatory form or not (dicta et piromissa). There was no 
difference, as in English law, between representation and warranty. 
See p. 90 sq. ante. 
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qui scit [et tacuit nou multum interest: nam qui scit^] prae- 
monere debuit f urem esse, hie non debuit facilis esse ad temer- 
ariam indicationem. 

4. Si uenditor dolo fecerit, ut rem pluris uenderet, puta de 
artificio mentitus est aut de peculio, empti eum iudicio teneri, ut 
praestaret emptori quanto pluris seruum emisset,^ si ita pecu- 
liatus esset uel eo artificio instructus. 

5. Per contrarium quoque idem lulianus scribit, cum Terentius 
Uictor decessisset relicto herede fratre suo, et res quasdam ex 
hereditate et instrumetita et mancipia Bellicus quidam subtrax- 
isset, quibus subtractis facile, quasi minimo ualeret hereditas, ut 
sibi ea uenderetur persuasit : an uenditi iudicio teneri possit ? 
et ait lulianus competere actionem ex uendito in tantum quanto 
pluris hereditas ualeret, si hae res subtractae non fuissent. 

6. Idem lulianus dolum solere a uenditore praestari etiam in 
huiusmodi specie ostendit : si, cum uenditor scire t fundum pluri- 
bus municipiis legata ^ debere, in tabula quidem conscripserit uni 
municipio deberi, uerum postea legem consignauerit, si qua tri- 
butorum aut uectigalis indictionisue quid ^ nomine aut ad uiae 
coUationem praestare oportet, id emptorem dare facere praestare- 
que oportere, ex empto eum teneri, quasi decepisset emptorem : 
quae sententia uera est. 

We are not expressly told here what the actio ex empto embraced 
— whether it lay for damages for non-performance or only for 
reduction of the price. The lacuna in the text has been filled 
up as Mommsen suggests. 

§ 4. According to Paul (Sent. ii. 17. 6), the seller who made a 
false representation of this kind was bound either to make good 
the difference in value or to submit to a rescission of the sale 
(cp. C. iv. 49. 9). Eeduction of the price and not the full interesse 
is said to be the object of the actio empti in this case, which 
seems to conflict with the preceding sections ; but the explanation 
may be that in certain cases, in particular where there is an 
available market, the two standards of damages are practically 
coincident. In the example here put, the buyer might have no 

* Mom. suppl. secundu7n Basil. * seraus esset ? {Krueff,) 

' tributa ? * cuius ? {Mom.) 
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him and one who conceals what he knows : for the latter, know- 
ing the slave was a thief, ought to have disclosed the fact, 
and the former should not have been so ready to make rash 
assertions. 

4. If a thing fetches a higher price owing to some dishonesty 
on the seller's part, such as telling a falsehood about the technical 
skill or the pectUium of a slave, he is liable under the action on 
purchase to make up to the buyer the difference in value as com- 
pared with a slave really possessing the peculium or training he 
represented. 

5. Julian deals also with the converse case: Terentius 
Victor dies leaving a brother as heir, and one Bellicus abstracts 
various articles, title deeds, and slaves belonging to the estate, 
thereby making it appear of very small value, and inducing a 
sale of it to himself cheap ; can he be reached by the action on 
sale ? Julian says the action is competent to recover the surplus 
which the estate would have been worth if the foresaid items 
had not been purloined. 

6. Julian also points out that the seller is regularly held 
answerable for fraud in circumstances like the following : suppose 
the seller, knowing that a landed estate is burdened with legacies 
in favour of several city corporations, states in the announcement 
of the sale that it is liable only to one corporation, but subse- 
quently makes it a condition of the contract that, if any taxes, 
dues, impost or road-rate should prove to be exigible, the pur- 
chaser shall be bound to pay, perform, or satisfy the same, the 
seller is nevertheless liable under the action on purchase for 
having imposed . upon the buyer, — a sound opinion in my 
judgment. 



interest in getting the trained slave other than the difference 
in value; if he recovers that he can go into the market and 
buy. 

§ 5. An intending purchaser has abstracted part of the 
property for sale, and so succeeds in buying the remainder at 
an undervalue ; here again the remedy for the fraud is action 
on the contract for the difference in value. 
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7. Sed cum in facto proponeretur tutores hoc idem fecisse, 
qui rem pupillarem uendebant, quaestionis esse ait, an tutorum 
dolum pupillus praestare debeat. et si quidem ipsi tutores 
uendiderunt, ex empto eos teneri nequaquam dubium est : sed si 
pupillus auctoribus eis uendidit, in tantum tenetur, in quantum 
locupletior ex eo factus est, tutoribus in residuum perpetuo con- 
demnandis, quia nee transfertur in pupillum post pubertatem hoc 
quod dolo tutorum factum est. 

8. Oflferri pretium ab emptore debet, cum ex empto agitur, 
et ideo etsi pretii partem offerat, nondum est ex empto actio : 
uenditor enim quasi pignus retinere potest eam rem quam 

uendidit. 

9. Unde quaeritur, si pars sit pretii soluta et res tradita 
postea euicta sit, utrum eius rei consequetur pretium integrum ex 
empto agens an uero quod numerauit ? et puto magis id quod 
numerauit propter doli exceptionem. 

10. Si fructibus iam maturis ager distractus sit, etiam fructus 
emptori cedere, nisi aliud conuenit, exploratum est. 

§ 7. Compare D. 4. 3. 15 pr.: Sed et ex dolo tutoris, si factus 
est lociqiletior, puto in eitm dundam actioneirty Sfwut exccptio daiur. 
See also D. 26. 9. 3. 

§ 8. It has been a good deal discussed whether the party 
suing on a contract of sale was bound, as a condition of raising 
his action, to show that he had fulfilled his part (see note to 
D. 18. 1. 78, § 2 supra, and L. 25 infra). If the buyer's duty 
is to pay the price as a counterpart to receipt of the goods, the 
proper inference would seem to be not that he must prepay the 
price in order to have a title to sue, but that he cannot ask 
judgment except on condition of payment. This is quite con- 
sistent with the seller's right of retention. Cp. D. 21. 1. 57 pr. : 
nam et d ex empto dominus a^gat, nisi pretium totum solnerU, 
nihil eonseqiiitur. 

The res uendita nondum tradita is not strictly speaking a 
pledge, because the seller is undivested owner, and no one can 
have a right of pledge over his own property ; but it may be 
described as quasi pignus, for the seller has a right of retention 
till he is paid the full price, just as a pignerate creditor has a 
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7. But when a case was submitted where the tutors had acted 
in this way in selling the pupil's property, he said the question 
was whether the pupil was bound to answer for the fraud of his 
tutors. If the tutors sold at their own hand, there is no doubt 
whatever that they are liable in an action on purchase ; but if 
they only authorised a sale by the pupil, he is responsible so far 
as he has been enriched thereby, but his tutors are liable in 
damages for the balance without relief, because the liability for 
their dishonest dealing is not shifted to the pupil when he 
attains puberty. 

8. When the buyer brings the action on purchase, he should 
tender payment of the price ; consequently, if only a part be 
tendered, the action is ineffectual : for the seller is entitled to 
retain the subject sold as a sort of pledge. 

9. Hence the question arises whether, if part of the price be 
paid and delivery given, and the buyer be then evicted, he can 
recover in the action on purchase the full price, or only the part 
he paid ^ In my opinion he will be prevented by the plea of 
fraud from getting more than he actually paid. 

10. If land be sold when its produce is ripe, it is settled that 
the crop passes to the purchaser in the absence of any agree- 
ment to the contrary. 

right to retain the pledge till the debt is extinguished. See D. 
18. 4. 22 : Hereditatis uenditae jyretium pro parte accepit : reliquttm 
emptore iwn soluente, qiiaesitum est an corpora hereditaria pignoris 
nomine teneantur. respondi, nihil proponi cur non teneantur. Cp. 
D. 21. 2. 31, 8 : na77i uenditor pignoris loco quod iiendidit retin^t 
quoad emptor satisfaciat. Pothier, § 63 sq. 

In England the plaintiff in an action for non-delivery need 
not prove he was ready and willing to pay till the seller shows 
he was ready to give delivery, payment and delivery being con- 
current conditions. Wilks v. Atkinson (1815) 1 Marshall, 412 ; 
S. G. A. § 28. For the right of lien in England and of retention 
in Scotland, see note on p. 21 ante. 

§ 10. See G. iv. 49. 13, and for a special agreement to tlie 
contrary D. 18. 1. 40, §§ 3, 4. Pothier, § 47. 
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11. Si in locatis ager fuit, pensiones utique ei cedent qui 
locauerat : idem et in praediis urbanis, nisi ei quid nominatim 
conuenisse proponatur. 

12. Sed et si quid praeterea^ rei uenditae nocitum est, actio 
emptori praestanda est, damni forte infecti uel aquae pluuiae 
arcendae uel Aquiliae uel interdicti quod ui aut clam. 

13. Item si quid ex operis seruorum uel uecturis iumentorum 
uel nauium quaesitum est, emptori praestabitur, et si quid peculio 
eorum accessit, non tamen si quid ex re uenditoris. 

14. Si Titius fundum, in quo nonaginta iugera eiant, uendi- 
derit et in lege emptionis dictum est in fimdo centum esse iugera 
et antequam modus manifestetur, decern iugera alluuione adcre- 
uerint, placet mihi Neratii sententia existimantis, ut, si quidem 
sciens uendidit, ex empto actio competat aduersus eum, quamuis 
decem iugera adcreuerint, quia dolo fecit nee dolus purgatur : si 
uero ignorans uendidit, ex empto actionem nou competere. 

§ 11. See examples of special agreement that the rents shall go 
to the buyer in D. 18. 1. 68 pr; § 16 infra\ L. 53 pr. infra\ 
D. 19. 2. 58 pr; Pothier, Loiuige, § 288. It must be remem- 
bered that by the Eoman law the tenant farmer (colontLs) had no 
real right over the lands, only a j'lis ad rem ; and so, when the 
owner sold the lands, the purchaser was not bound to respect the 
lease, but might turn out the tenant, whose only remedy was by 
suing his landlord for damages : emptorem quidem fundi necesse non 
est stare [sinere] colonum, cui prior domimis locality nisi ea lege emit 
(C. iv. 65. 9). It is surprising that rents were not regarded as 
representing the natural fruits of the subject sold, and therefore 
as passing to the purchaser from the date of the contract, 
especially when we are told (§ 13) that the hire paid for a 
vessel or a draught animal was treated as in fructu. This 
difficulty has led Voet and others to hold that the rents w^ere 
apportioned, — a view which necessitates a rather forced interpre- 
tation of this section, viz. that as the seller alone has privity of 
contract with the tenant he must exact the rent, but is bound to 
account to the purchaser for the proportion effeiring to the period 
after the sale, or else he must assign his right of action. 

§ 12. An example of the actio damni infecti, to compel the 

' postea ? {Husch.y cp. Basil.) 
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11. If the land be let, the rents will naturally go to the 
lessor ; and the same applies to urban tenements, unless an 
express agreement was come to on the subject. 

12. Further, if any damage is done to the subject sold, 
the right of action must be ceded to the purchaser — to guard 
against threatened damage, or to avert flooding, or under the 
Aquilian law, or for interdict against forcible or stealthy inter- 
ference, as the case may be. 

1 3. Moreover, any profits made from the services of slaves, or 
by letting to hire beasts of burden or ships, and also any addi- 
tions to the pecidiitm of slaves except such as are derived from 
the seller's estate, must be accounted for to the purchaser. 

14. If Titius sells a piece of land which extends to 90 acres, 
but was stated in the contract of sale to contain 100, and if 
before the measurement is verified 10 acres have been added by 
alluvion, I concur in the opinion of Neratius that, if the seller 
knew the extent of the land, an action on purchase will lie 
against him, notwithstanding the accrual of 1 acres, because his 
conduct was fraudulent and the fraud is not purged ; but if he 
did not know, the action on purchase is incompetent. 

adjoining proprietor to give security for damage threatened by 
the dangerous state of his property, will be found in L. 36 infra. 
Every owner had a right to be protected against the danger of 
flooding by rain-water owing to any alterations on his neighbour's 
land {aquae pluuias arcencUie, D. 39, tit. 3); the action was in 
2?rr80wa77t, against the owner who had made the structural change. 
The Aquilian law introduced the a/itio damni iniuriae to give 
compensation for wrongful damage to property (D. 9. tit. 2). 
The interdict (piod vi aiU clam provided the owner or other 
interested party with a remedy against wrongful acts done 
secretly or forcibly {i.e. without his consent or against his will) 
which interfered witH the use of the land or other immoveable 
(D. 43, tit. 24). 

§ 14. Anteqtcam modus manifestetur. Cp. D. 18. 1. 40 pr. 

In strict law the actio empti for a reduction of the price should 
be allowed even against the bond fide seller, where the lands sold do 
not come up to the measurement announced ; and the opinion of 
Neratius can only be justified on special considerations of equity. 
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15. Si fundum mihi alienum uendideris et hie ex causa 
lucratiua meus factus sit, nihilo minus ex empto niihi aduersus te 
actio competit. 

16. In his autem quae cum re empta praestari solent, non 
solum dolum, sed et culpam praestandam arbitror : nam et Celsus 
libro octauo digestorum scripsit, cum conuenit, ut uenditor prae- 
teritam mercedem exigat et emptori praestet, non solum dolum, 
sed et culpam eum praestare debere. 

17. Idem Celsus libro eodem scribit: fundi, quem cum Tifcio 
oommunem habebas, partem tuam uendidisti et antequam traderes, 
coactus es communi diuidundo indicium accipere. si socio fundus 
sit adiudicatus, quantum ob eam rem a Titio consecutus es, id 
tantum emptori praestabis. quod si tibi fundus totus adiudicatus 
est, totum, inquit, eum emptori trades, sed ita, ut ille soluat, quod 
ob eam rem Titio condemnatus es. sed ob eam quidem partem 
quam uendidisti, pro euictione cauere debes, ob alteram autem 
tantum de dolo malo repiomittere : aequum est enim eandem esse 
condicionem emptoris quae futura esset si cum ipso actum esset 
communi diuidundo. sed si certis regionibus fundum inter te 
et Titium index diuisit, sine dubio partem, quae adiudicata est, 
emptori tradere debes. 

18. Si quid seruo distracto uenditor donauit ante traditionem, 
hoc quoque restitui debet: hereditates quoque per senium ad- 

The seller is seeking to avoid a penalty, whereas the buyer stands 
lo win 10 acres beyond what he bargained for, if the strict rule 
were applied ; in these circumstances equity comes to the aid of 
the seller, whose overstatement was made in good faith, by 
establishing a kind of compensation between the deficiency and 
the gain by alluvion. Compare the decision in L. 42 infra, and 
Pothier, VenU, § 256. 

§ 15. See L. 29 infra \ Pothier, VenU, § 96. To take «c 
ca\Lsa lucrativa is to take a gratuitous right, without a valuable 
consideration, as opposed to acquiring for an onerous cause. 

§ 16. Compare D. 18. 1. 68, and § 11 supra. 

§ 17. If a co-owner sells his share in common property and 
has an action for partition raised against him before delivery, his 
obligation to deliver is extinguished if the whole property is 
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1 5. If you have sold me land not belonging to you, although 
I subsequently become owner of it on a gratuitous title, an action 
on purchase against you is competent to me notwithstanding. 

1 6. As regards ordinary accessories of the thing sold, the seller 
is in my opinion answerable for negligence as well as for fraud : 
thus, as Celsus remarks in the eighth book of his Digest^ when it 
is covenanted that the seller shall collect all past rents and pay 
them to the purchaser, he must answer for fault as well as fraud. 

17. Celsus also deals with the following case in the same 
book : you sold your share of an estate belonging to Titius and 
you jointly, but before giving delivery you are compelled to 
become a party to an action for division of the common property. 
If the estate is adjudged to your co-owner, he holds you are liable 
to the purchaser only for what you received from Titius for your 
share : but if the whole of the land is awarded to you, you must 
convey the whole of it to the purchaser, on condition that he pays 
you the sum you were adjudged to pay to Titius for his share. 
And while you are bound to answer for eviction as regards the part 
which you sold, you need only give an undertaking against fraud 
with respect to the other part, for it is equitable that the position 
of the purchaser should be the same as it would have been if the 
action of division had been directed against him. If the judge 
divides the land between Titius and you in definite portions, you are 
clearly bound to deliver to the purchaser the part adjudged to you. 

18. Any gift made to a slave by the seller before delivery 
must also be handed over ; as also rights of succession acquired 
through the slave, and all legacies without looking to the person 
out of regard for whom they have been left. Likewise all the 
profit derived by the seller from the slave's labour must be 
accounted for to the purchaser, unless the time for delivery was 

adjudged to the other party or parties to the action. It is a 
case of supervening impossibility, and, as no blame attaches to 
the seller, he is released on condition that he hands over what 
remains of the subject, or what he has received in lieu of the 
part that has become impossible {e,g, rights of action in L. 13, 
§ 12). The broad principle is that the profit and the risk pass 
to the buyer on the completion of the contract. 
12 
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quisitae et legata omnia, nee distinguendum, cuius respectu ista 
sint relicta. item quod ex operis seruus praestitit uenditori, 
emptori restituendum est, nisi idoe dies traditionis ex pacto 
prorogatus est, ut ad uenditorem operae pertinerent. 

19. Ex uendito actio uenditori competit, ad ea consequenda, 
quae ei ab emptore praestari oportet. 

20. Ueniunt autem in hoc iudicium infra scripta. in primis 
pretium, quanti res uenit. item usurae pretii post diem tradi- 
tionis : nam cum re emptor fruatur, aequissimum est eum usuras 
pretii pendere. 

21. Possessionem autem traditam accipere debemus et si 
precaria sit possessio: hoc enim solum spectare debemus, an 
habeat facultatem fructus percipiendi. 

22. Praeterea ex uendito agendo consequetur etiam sumptus 
qui facti sunt in re distracta, ut puta si quid in aedificia distracta 
erogatum est : scribit enim Labeo et Trebatius esse ex uendito 
hoc nomine actionem, idem et si in aegri serui curationem im- 
pensum est ante traditionem aut si quid in disciplinas, qnas 

§§ 20, 21. Interest on price. — The general rule was that the 
price was due as soon as delivery of possession was given, and that 
the buyer must pay interest on the price from that date if nothing 
was set out to the contrary. Usuras emptor , cui possessio rei imdiia 
est, si pretium uendUorijfwn obtulerit, aequitatis ratione praesiare 
cogitur (C. iv. 32. 2 ; cp. C. iv. 49. 5 ; D. 22. 1. 18, 1 ; Paul, Sent, 
ii. 17. 9). This is called 'legal' or 'equitable' interest, because 
it is due by special provision of law (ex lege) in certain cases,^ 
although there has been no mora in the legal sense (cp. p. 222). 
It was thought fair that the buyer should pay interest in lieu of 
the natural or civil fruits of the thing sold from the time when 
he had the power to reap them ; hence interest was due even 
where he held merely on suiBferance during the seller's pleasure 
(precario), because that tenure was protected by the possesscry 
interdicts against all the world, except the grantor. Other kinds 
of interest are ' moratory,' which runs ex mora in the case of 
money debts due under a bonae fidei contract, and ' conventional * 
resulting from express agreement. Legal and moratory interest 
are awarded at the discretion of the judge who tries the action 

^ e.g. on advances made by a partner, negotiorum gestoTf tutor, etc. 
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postponed by arrangement to let the seller have the advantage of 
the slave's services till then. 

19. The action on sale is open to the seller for the enforce- 
ment of the obligations incumbent on the purchaser towards him. 

20. The things which may be sued for in this action are. as fol- 
lows : First, the price for which the thing was sold, and also interest 
on it from the date of delivery ; for as the purchaser enjoys the use 
of the article, it is quite fair that he should pay interest on the price. 

21. Delivery of possession must be understood to have taken 
place, though it is granted only at will : for the sole criterion is 
whether the buyer has the power to take the fruits. 

22. The action on sale, moreover, enables the seller to recover 
any expenses incurred in respect of the thing, for example any 
outlays on a house he has sold; for according to Labeo and 
Trebatius an action on sale will lie for that : the same is true of 
money spent in curing a sick slave before delivery, or in giving 
a course of instruction such as the buyer himself would probably 

on the contract, and cannot be sued for independently (L. 49, 1 
infTa)\ while conventional interest can be sued for by ajdio 
tienditi, provided it does not exceed the legal rate (L. 13, 26 
infra). Pothier, §§ 283-289. 

In Scotland * interest is also due ex lege. Thus, in a sale of 
lands, the purchaser is, by an act of the law itself, bound to pay 
interest for the price of the subject bought, from the term at 
which he enters into possession as long as he retains the price ; 
for the price becomes a surrogcUumy or thing substituted in place 
of the subject sold ; and, therefore, the interest of the price must 
be given in consideration of the fruits of that subject' (Ersk. iii. 
3. 79). So, in the case of goods also, the seller has the right to 
sue for the price and interest, whether the goods sold are specific or 
not, provided goods according to the contract have been tendered ; 
this right is saved by S. G. A. 49 (3). 

In England, on the other hand, in an action for the price of 
goods, nothing more than the sum due can be recovered, unless 
there was an express promise to pay interest. In general, interest 
by way of damages for the detention of a debt is not allowed. 
Accordingly, in S. G. A. § 49 (1), (2), there is no mention of interest. 

§ 22. See L. 9 ^t^a; C. iv. 49. 13 and 16 ; Pothier, § 291 
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uerisimile erat etiam emptorem uelle impendi. hoc amplius Labeo 
ait et si quid in funus niortui serui impensum sit, ex uendito 
consequi oportere, si modo sine culpa uenditoris mortem obierit. 

23. Item si conuenerit, cum res ueniret, ut locuples ab emptore 
reus detur, ex uendito agi posse, ut id fiat. 

24. Si inter emptorem praediorum et uenditorem conuenisaet, 
ut, si ea praedia emptor heresue eius pluris uendidisset, eius 
partem dimidiam uenditori praestaret et heres emptoris pluris ea 
praedia uendidisset, uenditorem ex uendito agendo partem eius, 
quo pluris uendidisset, consecuturum. 

25. Si procurator uendiderit et cauerit emptori, quaeritur, an 
domino uel aduersus dominum actio dari debeat. et Papinianus 
libro tertio responsorum putat cum domino ex empto agi posse 
utili actione ad exemplum institoriae actionis, si modo rem uen- 
dendam mandauit : ergo et per contrarium dicendum est utilem 
ex empto actionem domino competere. 

26. Ibidem Papinianus respondisse se refert, si conuenerit, ut 
ad diem pretio non soluto uenditori duplum praestaretur, in 
fraudem constitutionum uideri adiectum, quod usuram l^itimam 
excedit: diuersamque causam commissoriae esse ait, cum ea 
specie, inquit, non faenus illicitum contrahatur, sed lex contractu! 
non improbata dicatur. 

§ 25. Agency. — It is undoubted that the exigencies of com- 
merce led to a limited recognition of the agency of free persons 
in the later law, but there has been much controversy as to its 
conditions and extent (cf. Girard p. 655 sq.). The present text 
has an important bearing on the point. It seems to lay down 
clearly that if the Tnandans can be sued on the contracts of his 
mandatary, he can equally sue on them. But this proposition 
is directly contradicted by numerous dicta of the leading jurists 
(including Papinian and Ulpian themselves), to the effect that 
the nuiTidans can only sue in virtue of an assignment of the 
mandatary's right of action, except in a few very exceptional cases. 
The reason for the rule is very intelligible. The introduction of 
the actio institoria and actio exercitotna by the praetor (see Inst, iv. 
7) in the case of commercial mandates, and the extension of the 
principle by analogy to mandate generally, on the authority of 
the juriats and especially Papinian (the so-called aatio g[uasi 
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have been willing to pay for. Labeo goes so far as to say that 
the seller should recover by this action the expense of the funeral 
of a slave, provided he died through no fault of the seller's. 

23. Again, this action will lie to enforce a term in the con- 
tract that the buyer should find a substantial surety. 

24. Where parties have agreed that if the purchaser or his 
heir shall sell the subjects at a profit, they shall hand over to the 
seller one-half of the profit, and the purchaser's heir succeeds in 
doing so, the seller can recover his half by suing on the contract. 

25. If an agent of the owner sells and gives security [against 
eviction] to the purchaser, the question arises whether the owner 
is the party to sue or be sued. Papinian expresses an opinion, 
in the third book of his Besfponm, that the owner can be sued by 
a modified form of the contract-suit, on the analogy of the ouctio 
institoria, provided he gave authority to sell : whence it follows, 
conversely, that a modified form of the contract-suit is competent 
to the owner. 

26. In the same place, Papinian says he gave an opinion that 
an agreement to pay double the price in the event of failure to 
pay by the appointed term appeared to be in contravention of the 
imperial constitutions, in so far as it stipulates for more than the 
legal rate of interest ; and he adds, that the lex commissoria is in 
a difierent position, for it does not stipulate for an illegal rate of 
interest, but attaches a perfectly proper condition to the contract. 

iTtstUoria referred to in the text), did not have the efiect of 
relieving the mandatary of his responsibility to third parties with 
whom he had contracted on behalf of the mandans; the only 
change is that the latter is now liable along with him. It is only 
fair, then, that he should have the sole right of suing on these con- 
tracts as a protection against the risks of his position. But if he 
is released — ^as he might be by the third party electing to sue the 
mandans or getting payment from him — he has no further interest 
in retaining the right of action, and there may have been some 
provision for transferring it to the mandaTis, possibly after a 
magisterial inquiry like that held when the mandatary was 
insolvent and the transfer was necessary to protect the interests 
of the mandans (D. 14. 2. 3). It is only by limiting Ulpian's 
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27. Si quis coUudente procuratore meo ab eo emerit, an poeeit 
agere ex empto ? et puto hactenus, ut aut stetur emptioni aut 
discedatur. 

28. Sed et si quis minorem uiginti quinque annis circumnen- 
erit, et huic hactenus dabimus actionem ex empto, ut diximus in 
superiore casu. 

29. Si quis a pupillo sine tutoris auctoritate emerit, ex uno 
latere constat contractus: nam qui emit, obligatus est pupillo, 
pupillum sibi non obligat. 

30. Si uenditor habitationem exceperit, ut inquilino liceat 
habitare, uel colono ut perfrui liceat ad certum tempus, magis 
esse Seruius putabat ex uendito esse actionem ; denique Tubero 
ait, si iste colonus damnum dederit, emptorem ex empto agentem 
cogere posse uenditorem, ut ex locate cum colono experiatur, ut 
quidquid f uerit consecutus, emptori reddat. 

3 1. Aedibus distractis uel legatis ea esse aedium solemus dicere, 
quae quasi pars aedium uel propter aedes habentur, ut puta putealia. 

words in some such way that he can be made consistent with 
himself and with the theory of the Boman law on this matter. 

Ihering has discussed the passage fully {Oeuvres Choisies, i. 
247). He suggests that in giving caution the agent had exceeded 
his mandate, and that Papinian is quoted as authority for the 
view that the buyer's action against the principal is limited to 
the sale, which was all he had given authority for. He explains 
the final clause as a case of reconvention : the principal when 
sued by the purchaser can insist that his counter claims shall be 
disposed of at the same time and in the same action. 

§§ 27, 28. The party using the fraud is bound by the contract, 
if the party defrauded decides that it is his interest to affirm it. 

§ 29. Ulpian's language, taken strictly, means that the pupil 
is not bound in any way whatever (cp. Inst, i. 2 1 pr.) ; but, as 
that is in direct conflict with a number of passages which admit 
a natural obligation on the pupil, it is suggested that nan obligai 
here may be read as if it were non (civiliter) obligat, and that 
Ulpian only meant that the pupil is not bound in an actionable 
sense. The general opinion among civilians is that a contract 
made by a pupil without the concurrence of his tutor is a negotium 
clavdicanSf which the pupil can affirm pr disaffirm at hia option 
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27. If a man buys from my agent in collusion with him, can 
he bring an action on purchase ? I think he can, to the effect 
of compelling me to hold or reject the sale. 

28. Where a person under twenty-five is taken advantage 
of in a contract of sale, we will grant him an action on the 
contract to the same effect as in the preceding case. 

29. If a person buys from a pupil without the concurrence of 
his tutor, the contract is binding only on the one side: the 
buyer is under obligation to the pupil, but the pupil is under no 
obligation to him. 

30. If the seller reserves for a house tenant the right to con- 
tinue in occupation, or for a farmer liberty to take the fruits up 
to a certain period, Servius thought it the better opinion that 
an action on sale was competent : Tubero adds that if the farmer 
does any damage the buyer can bring the action on purchase to 
compel the seller to proceed against the tenant by the action on 
hire, and to hand over to him what he recovers. . 

31. When a house is sold or bequeathed, the practice is 
to count as accessories all that is possessed as part of or for 
the purposes of the house, for example, a well-cover, 

(p. 62). But it is contended by some that this view is not 
supported by the texts and is not in harmony with the spirit 
of Boman law, rvam iniqmim est non esse mihi cum illo actionem, 
si nolit, illi uero, si uelit, mecum (D. 17. 1. 3, 2). They hold 
the effect of a contract between a pupil at his own hand and 
another person to be that the pupil is bound naiuraliter 
to the full extent, but civiliter only so far as he has been 
enriched by it, while the other contractor is liable in the fullest 
sense for everything he undertook : idem potest quaeri, si sine tutoris 
auctorUate jKtctus fuerit, vt discedatur ah emptione, an perinde sit, 
atque si ah initio sine tutoris auctorUate emisset, ut scilicet ipse non 
teneatur, sed agenteeo retentiones competant? (D. 18. 5. 7, 1 ; cp. 
D. 3. 5. 3, 4 ; D. 26. 8. 5, 1). The other contractor thus acquires 
a counter-claim against the pupil, which he can make effectual 
by pleading set-oft* or retention when sued by the pupil ; and 
these pleas are not restricted to the pupil's enrichment but cover 
the full amount of the defender's claim. See Vangerow, § 279. 
§ 30. For other examples of actioji at the instance of A 
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14. FoMPONius libro XXXI ad Quintum Mucinm. 
(id est quo puteum operitur), 

15« Ulpianus libro xxxii ad edictum, 

lines ^ et labra, salientes; fistulae quoque, quae salientibos 
iunguntur, quamuis longe excurrant extra aedificium, aedium 
sunt : item canales : pisces autem qui sunt in piscina non sunt 
aedium nee fundi, 

16. PoMPONius libro xxxi ad Quintum Mucium. 
non magis quam pulli aut cetera animalia, quae in fundo sunt. 

17. Ulpianus libro xxxii ad edictum. 

Fundi nihil est, nisi quod terra se tenet : aedium autem multa 
esse, quae aedibus adfixa non sunt, ignorari non oportet, ut puta 
seras claues clauetra: multa etiam defossa esse neque tamen 
fundi aut uillae haberi, ut puta uasa uinaria torcularia, quoniam 
baec instrumenti magis sunt, etiamsi aedificio cohaerent. 

1. Sed et uinum et fructus perceptos uillae non esse constat 

2. Fundo uendito uel legato sterculinum et stramenta emptoris 
et ^ legatarii sunt, ligna autem uenditoris uel heredis, quia non 
sunt fundi, tametsi ad eam rem comparata sunt, in sterculino 
autem distinctio Trebatii probanda est, ut, si quidem stercorandi 
agri causa comparatum sit, emptorem sequatur, si uendendi, 
uenditorem, nisi si aliud actum est : nee interest, in stabulo 
iaceat an aceruus sit. 

against B to compel him to sue C, and to hand over what he 
recovers, see D. 19. 2. 60, 5 ; D. 47. 2. 52, 8. 

L. IS. — Lints is the reading of F ; lacfujs (after Be^afievai of 
Basil.) and funes are suggested emendations. Some kind of 
vessel is meant in any case. Salientes means springs or 
fountains (cp. D. 33. 7. 12, 24). As to Jistulas, see p. 128 ante. 
As to possession of fish in a pond, see D. 41. 2. 3, 14 ; fish kept 
alive in a tank or aquarium till wanted are in possession, but 
lish in a pond having their natural liberty are not. 

L. 17 pr. — Instrumentuvi differs from 'pars fundi in not being 

» leiies \ {Mom., cp. D. 8. 0. 17, 1). ' uel ? 
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14. POMPONIUS. 

(that is, what shuts in the well), 

15. Ulpian. 

water troughs and reservoirs, fountains ; the pipes connected 
with fountains, although they project far beyond the buildings, 
are also accessories of a house : so are conduits : but the fish in 
a fish-pond do not pertain to the house or lands, 

16. POMPONIUS. 

any more than the young fowls or other animals on an estate. 

17. Ulpian. 

Every accessory of land must be attached to the soil, but it 
should be known that many things may be accessories of a 
house without being fixed to it, ejg, locks, keys, bolts ; there are 
many things, again, which are sunk in the earth, and yet are not 
considered pertinents of land or a country-house, e,g, wine-vats 
and wine-presses, because these rather belong to the head of 
plant, even though they are attached to the building. 

1. It is settled that wine and fruits ingathered do not pass to 
the buyer of a country-house. 

2. When land is sold or bequeathed, the dung and straw 
belong to the purchaser or legatee, but the stock of wood belongs 
to the seller or heir, because it is not a part of the land although 
provided for its use. In regard to dung, however, the distinc- 
tion drawn by Trebatius commends itself, that if meant to manure 
the land it goes to the purchaser, but if meant to sell it falls 
to the vendor, provided there is no term to the contrary; 
and it makes no difference whether it lies in the stalls or has 
been made into a heap. 



affixed to the soil or building. In the case of a fund%iSy it 
includes the slaves, live stock, and all appliances required for 
cultivating the land and preparing and preserving the produce ; 
in the case of a house, it excludes ornamentum and fixtures, 
and includes in particular the means of protection from fire and 



1 86 XIX. I. DE ACTIONIBUS EMPTI UENDITL [L. 17. 

3. Quae tabulae pictae pro tectorio includuntur itemque 
crustae marmoreae aedium sunt. 

4. Beticuli circa columnas, plutei circa parietes, item cilicia 
uela aedium non sunt. 

5. Item quod insulae causa paratum est, si nondum perfectum 
est, quamuis positum in aedificio sit, non tamen uidetur aedium esse. 

6. Si ruta et caesa excipiantur in uenditione, ea placuit esse 
ruta, quae eruta sunt, ut harena creta et similia : caesa ea esse, 
ut arbores caesas et carbones et his similia. Gallus autem 
Aquilius, cuius Mela refert opinionem, recte ait frustra in lege 
uenditionis de rutis et caesis contineri,^ quia si non specialiter 
uenierimt, ad exhibendum de his agi potest neque enim magis de 
materia caesa aut de caementis aut de harena cauendum est uen- 
ditori quam de ceteris quae sunt pretiosiora. 

7. Labeo generaliter scribit ea quae perpetui usus causa in 
aedificiis sunt aedificii esse, quae uero ad praesens, non esse 
aedificii, ut puta fistulae temporis quidem causa positae, non sunt 
aedium, uerum tamen si perpetuo fuerint positae, aedium sunt. 

8. Castella plumbea, putea,* opercula puteorum, epitonia 
fistulis adplumbata (aut quae terra continentur quamuis non sint 
adfixa) aedium esse constat. 

9. Item constat sigilla, columnas quoque et personas, ex 
quorum rostris aqua salire solet, uillae esse. 

10. Ea quae ex aedificio detracta sunt ut reponantur aedificii 
sunt : at quae parata sunt ut imponantur, non sunt aedificii. 

-*■ 

storms ; in the case of a shop, it means the usual plant of the 
trade: see for details D. 33 tit. 7, and D. 19. 2. 19, 2. Fundus 
instructus is wider still ; it embraces, besides the above, furnish- 
ings of every kind (suppellex), plate, glass, wines, domestic slaves 
— everything that makes a place suitable for residence. 

§ 3. Tectorio sc, opere, ix. mural paintings instead of the 
ordinary chalk or gypsum covering on the walls. 

§ 4. Rrticidi, draperies of fine net- work. Plutei are probably 
cupboards or bookshelves set against the wall. 

§ 6. Compare D. 18. 1. 66, 2, supra p. 114, and L. 38, 2 
infra. Ruta-caesa is often used in a general sense to embrace 

1 p&veri ? 2 putea del. 
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3. Frescoes on the walls in place of plaster-work, as also 
marble plaques, are accessories of a house. 

4. The draperies on the pillars, the brackets on the walls, and 
hangings of goats' hair do not belong to the house. 

5. Again, anything procured for use in a building, although 
placed in its position, is not held to be part of the house until 
it is permanently attached. 

6. If things won or cut are reserved in the contract, 
it is settled that ^ things won ' means things dug from the 
soil, as sand, chalk, and the like, while ' things cut down ' 
includes trees that have been cut, charcoal, and the like. Gallus 
Aquilius, however, as reported by Mela, observes truly that a 
clause in the contract relative to things won and cut is useless, 
because, unless they are expressly sold, an action by the seller 
claiming production is competent ; for it is no more necessary for 
him to make a reservation of cut timber or rubble or sand, 
than of other things of greater value. 

7. Labeo states, as a general rule, that things placed in a 
building for the permanent better enjoyment of it are pertinents, 
but not what is there for a temporary purpose; for example, 
pipes laid down for temporary use do not belong to a house, but 
those which are to remain permanently do. 

8. Lead cisterns, wells, and well-covers, stop-cocks soldered 
on to water-pipes (or anything let into the ground without 
being fastened), are admitted to be accessories of a house. 

9. It is also settled that statuettes, as also columns and figures 
with water spouting from their jaws, are accessories of a country- 
house. 

10. Anything removed from a building, if meant to be re- 
placed, is a pertinent of the building ; but things provided for 
incorporation in it are not pertinents. 

everything that does not pass to the purchaser as part or 
pertinent of the thing sold, and may sometimes be rendered 
* moveables ' as opposed to fixtures ;. it covered all stock and 
furnishings, supplies of corn, fruits ingathered, firewood, building 
materials on the spot, and the like. 

^ 10. Things detached from a building when it is sold may 



1 88 XIX. I. DE ACTIONIBUS EMPTI UENDITL [LL i8- 

11. Pali qui uineae causa parati sunt, antequam collocentur, 

fundi non sunt, sed qui exempti sunt hac mente ut collocentur, 

fundi sunt. 

18. Iauolenus libro vii ex Gassio. 

Granaria quae ex tabulis fieri solent ita aedium sunt, si stipites 
eorum in terra defossi sunt : quod si supra terram sunt, rutis et 
caesis cedunt. 

1. Tegulae quae nondum aedificiis impositae sunt, quamuis 
tegendi gratia allatae sunt, in rutis et caesis habentur; aliud 
iuris est in his quae detractae sunt ut reponerentur : aedibus 
enim accedunt 

19* Gaius ad edictum praetoris titulo de publicanis. 

Ueteres in emptione uenditioneque appellationibus promiscue 
utebantur. 

20. Gaius libro xxi ad edictum prouinciale. 
Idem est et in locatione et conductione. 

21. Paulus libro xxxin ad edictum. 

Si sterilis ancilla sit, cuius partus uenit, uel maior annis quin- 
quaginta, cum id emptor ignorauerit, ex empto tenetur uenditor. 

1. Si praedii uenditor non dicat de tribute sciens, tenetur ex 
empto : quod si ignorans non praedixerit, quod forte hereditarium 
praedium erat, non tenetur. 

yet be appurtenances, tjg, if removed for repairs, or if in use 
during only a portion of the year and put away for the rest. 

LL. 19, 20. — The meaning may be either (1) that, in speak- 
ing of the contract of sale or location, the usage was to use either 
of the correlative expressions (emptio-uenditio, locatio-conductio) 
indifferently to denote the transaction as a whole ; or (2) ' that 
in the contracts of sale and location terms were formerly used 
indiscriminately,' which Cujas explains by the hypothesis that 
the terms denoting sale and location were originally used synony- 
mously {e.g. * uendere ' and * locare ' in the lex agraria of 643), 
these contracts not having been discriminated sharply in early 
times. 

LL. 21 pr. — Here the thing sold is a non-existing and 
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11. Props made ready for use in a vineyard do not belong to 
the land till they are driven into their places ; but if they have 
been sorted out for the purpose of being set up, they belong to 
the land. 

18. Javolkn. 

Grain-stores made of planks in the ordinary way are pertinents 
of a house when the posts are sunk into the ground, but if they 
rest on the surface thev count as moveables. 

1. Tiles not yet fixed on a building, though brought there for 
the purpose of roofing it, are included imder the head of move- 
ables ; but it is di£ferent with those that have been taken off the 
roof and are to be put on again, for they cede to the building. 

19. Gaius. 

The older jurists used the names emptio and uenditio for the 
contract indifferently. 

20. Gaius. 

The same is true of the words locatio and condttctio, 

« 

21. Paul. 

If a man sells the unborn child of a female slave who is 

f 

barren, or upwards of fifty years of age, he is liable under the 
action on purchase if the buyer was unaware of the fact. 

1. If the seller of real estate knows it to be subject to land- 
tax, and does not inform the purchaser, he is liable under the 
contract : but if the failure to give notice was due to ignorance, 
the property having come to him say by succession, he is not 
liable. 

impossible object, and the sale is therefore a nullity; but 
it lets in a claim for damages, like the sale of a non-existent 
inheritance (D. 18. 4. 8, 9). The ground of the claim we may 
assume to be that the transaction in question infers fraud, or at 
least inexcusable en-or amounting to gross carelessness on the 
part of the seller, and the measure of damages would be the same 
as is indicated in D. 18. 1. 62, 1, supra p. 111. 

§ 1. If the property came by succession, he might fairly plead 
ignorance of the taxes on it (D. 50. 17. 42). But the plea will 
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2. Quamuis supra diximus, cum in corpore consentiamus, de 
qualitate autem dissentiamus, emptionem esse, tamen uenditor 
teneri debet, quanti interest non esse deceptum, etsi uenditor 
quoque nesciet : ueluti si mensas quasi citreas emat, quae non 
sunt. 

3. Cum per uenditorem steterit, quo minus rem tradat, omnis 
utilitas emptoris in aestimationem uenit, quae modo circa ipsam 
rem consistit : neque enim si potuit ex uino puta negotiari et 
lucrum facere, id aestimandum est, non magis quam si triticum 
emerit et ob cam rem, quod non sit traditum, familia eins fame 
laborauerit : nam pretium tritici, non seruorum fame necatorum 
consequitur. nee maior fit obligatio, quod tardius agitur, quamuis 
crescat, si uinum hodie pluris sit, merito, quia sine datum esset, 
haberem emptor, sine non, quoniam ^ saltem hodie dandum est 
quod iam olim dari oportuit. 

not be good if he made any declaration about burdens at the time 
of sale ; if he said there were no charges of this kind, or that 
they were of less amount, he is bound as if he had given a 
guarantee. 

§ 2. All the good MSS. except F read ' emptionem non esse* 
which would mean that the mistake is essential, and annuls the 
contract ; but this compels us to give qualUas the sense of materia 
or substantia, and does not suit the context in other respects. 

Taking the Florentine reading, Savigny explains the validity 
of the contract on the ground that it is not essential error to 
mistake the kind of wood of which a piece of furniture is made, 
its form and purpose being the primary consideration, and there 
being no such difference in kind between citron and common 
wood as there is between a precious and a base metal (D. 18. 1. 
9, 2 and note). He accounts for the indemnity which Paul says 
the seller is bound to pay, by assuming that he expressly or 
tacitly represented the table to be of citron, just as in D. 18. 1. 
45, supra p. 94. The assumption of a warranty he holds to be 
necessary, because an action for damages is allowed even though 
the seller has not misled the buyer fraudulently, being himself 
in error, and the only possible ground for holding a seller in 
good faith liable to compensate the buyer is on account of a 

^ quoniam del. 
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2. Although we have laid down the principle that a sale is 
valid when the parties are agreed upon the specific object, not- 
withstanding a difiference about its quality, still the seller, even 
though himself in ignorance, must indemnify the buyer for what 
he has lost by being misled ; for instance where a man buys a 
table, thinking it is made of citron-wood when it is not. 

3. Where non-delivery is attributable to the fault of the 
seller, all the advantage the buyer might have gained is to be 
taken into account, provided it is directly connected with the 
default : for though he could have made a profit by trading say 
with wine bought by him, that does not enter into the calcula- 
tion ; just as a man whose slaves are famine-stricken, through 
failure to deliver wheat purchased by him, cannot recover the 
value of the slaves killed by starvation, but only the price of the 
wheat. Delay in bringing the action cannot make the obligation 
more onerous, although its amount will be larger if the article 
has meantime risen in price ; and rightly so, because if delivery 
had been given, the purchaser would have the benefit, and, as 
that was not done, the long-delayed delivery is a present duty 
of the seller's. 

breach of a warranty of quality. See Sav. fi^s<. iii. p. 287. It 
must be allowed, however, that there is some difficulty in assum- 
ing an express warranty here in face of the words de qxioMiaU 
dissentiamuSy and the result reached after all is somewhat common- 
place. Others explain it as a case of implied warranty, the appear- 
ance of the table being such as to lead the buyer to expect citron. 
Quasi cUreas fits in equally well with an assurance given by the 
seller, and a mere belief of the buyer. 

§ 3. Damages for non-delivery. — The expression here used, 
utilitas quae circa ipsam rem consistit, has been made the founda- 
tion for a distinction between damnum circa rem and damnum extra 
rem (extrinsic to the thing, ie. remote), as though Paul had 
meant to suggest these as suitable technical terms for damage 
which does, and damage which does not, entitle to compensation. 
In all probability no such distinction was intended, and the use 
of these terms is now given up by the best writers, as it has 
led to much confusion. Circa ipsam rem is either (1) 'attach- 
ing to the thing sold,' which is put shortly for *due to the 
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4. Si tibifuadam uendidero, ut eum conductum certa sumina 
haberem, ex unendito eo nomine mihi actio est, quasi in partem 
pretii ea res sit. 

5. Sed et si ita f undum tibi uendidero, ut nuUi alii eum quam 
mihi uenderes, actio eo nomine ex uendito, est, si alii uendideris. 

6. Qui domum uendebat excepit sibi habitationem, donee 
uiueret, aut in singulos annos decem : emptor primo anno maluit 
decem praestare, secundo anno habitationem praestare. Trebatios 
ait mutandae uoluntatis potestatem eum habere singulisque annis 
alterutrum praestare posse, et quamdiu paratus sit alterutrum 
praestare petitionem non esse. 

non-delivery of the thing,' or (2) 'connected with the matter 
in question,' referring generally to the act or default which 
grounds the claim. Paul wishes to limit the generality of omnis 
utilitas by a qualifying clause : the debtor in case of mora must 
make up the full interesse, but that includes only the damage circa 
rem, i.e. such as can be shown to stand related as effect to the 
ground of obligation as a cause ; if the damage is too remote to 
allow of this connection being proved, no compensation is due. 
The profits which the buyer might possibly have made by trading 
with the goods, had they been delivered in time, are of this 
latter sort, and so do not form an element in the claim against 
the seller; just as it is laid down in D. 18. 6. 20 that no 
damages can be demanded for delay in paying the price beyond 
the legal interest on it, though the seller might possibly have 
made large gains by the use of the money. These passages do 
not absolutely negative the right to indemnification for profits 
missed {lucrum cessans) as well as for loss sustained {damnum 
emergens) \ they simply point out that the party claiming on 
account of loss of profit must demonstrate that the loss was the 
actual and natural result of the delay complained of. For 
instance, damages for the detention of a debt could be claimed 
* ultra legitimum modum umrarum, where the creditor could 
point to loss sustained in the actual circumstances of the case, 
e.g, if he had, in reliance on his debtor's promise to pay at a 
certain place, bound himself under a penalty to advance the 
amount of the debt to a third party there, the debtor must 
indemnify him for the penalty incurred; and if the creditor's 
uniform practice was to expend moneys payable to him in the 
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4. If I have sold you a farm on the terms that I am to 
get a lease of it at a specified rent, the action on sale lies to 
enforce the undertaking, which is regarded as part of the price. 

5. So if I have sold you a farm with a condition that you are 
not to sell it to anyone except me, the action on sale is competent 
if you sell it to another. 

6. The seller of a house stipulated for the right to dwell in it 
during his lifetime, or for ten aurti a year instead : the purchaser 
preferred the first year to pay the ten aurd^ but the second year 
to give the occupancy. Trebatius holds that he has the right to 
change his mind, and may give whichever he pleases each year, 
and that no action wiU lie so long as he is prepared to give the 
one or the other. 

purchase of goods, he can claim for loss of profit (D. 13. 4. 2, 
8). These texts, rightly understood, do not conflict with the 
general principles as to compensation ; the most that can be said 
is that the difficulty of connecting the loss of profit with the 
default of the debtor is somewhat too sharply expressed. 

The illustration of the famine-stricken slave establishment 
points to this proposition, that compensation is due only for such 
losses as the party in default foresaw, or might by the exercise 
of reasonable prudence have anticipated, as the direct result of 
his delay. Granting that the slaves would not haVe died had the 
corn been sent in time, that does not establish the necessary 
causal connection ; many other circumstances would require to 
be taken into consideration, t,g, whether it was impossible to pro- 
cure other food, whether the buyer had not been negligent in 
letting his supplies run so low, etc. In a certain state of the 
facts the seller might no doubt be responsible, say if the contract 
had been made with express reference to the victualling of the 
buyer's establishment. Vangerow, § 571. 

As to the measure of damages for the seller's delay in delivery, 
cp. L. 3, § 3 s^wpra. 

§§ 4y 5. These covenants bind the parties only, not singular 
successors, p. 126. 

§ 6. The obligation on the buyer is alternative, to give the 
right of habitation, or a yearly sum instead, and where there is 
an alternative annual prestation due, the debtor has an annual 
right of election. Cp. p. 67. 

13 
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22. luLiANUS libro VII digestorum. 

Si in qualitate fundi unenditor mentitiis sit, non in niodo eius, 
tamen tenetur emptori : pone enim dixisse eum quinquaginta 
iugera esse uineae et quinguaginta prati et in prato plus inueniri, 
esse tamen omnia centum iugera. 

23. luiJANUS libro xni digestorum. 

Si quis seruum, quem cum peculio uendiderat, manumiserit, 
non solum peculii nomine, quod seruus habuit tempore quo 
manumittebatur, sed et eorum quae postea adquirit tenetur, et 
praeterea cauere debet, quidquid ex hereditate liberti ad eum 
peruenerit, restitutu iri. Marcellus notat : ilia praestare uen- 
ditor ex empto debet, quae haberet emptor, si homo manumissus 
non esset: non continebuntur igitur quae, si manumissus non 
fuit, adquisiturus non esset. 

24. luLiANUS libro xv digestorum. 

Si seruus, in quo usus fructus tuus erat, fundum emerit et 
antequam pecunia numeraretur, capite minutus fueris, quamuis 
pretium solueris, actionem ex empto non habebis propter talem 
capitis deminutionem, sed indebiti actionem aducrsus uenditorem 
habebis. ante capitis autem minutionem nihil interest, tu aoluas 
an seruus ex eo peculio quod ad te pertinet : nam utroque casu 
actionem ex empto habebis. 

1. Seruum tuum imprudens a fure bona fide emi: is ex 



1% singulos annos decern has been taken to mean a right of 
habitation for ten separate years as opposed to a liferent right, 
but it seems better to take it of a money alternative in the shape 
of a ground rent. Cp. D. 44. 7. 44, 3 : inodua oUigationis est, cum 
stipidamur decern aut hominem : nam cdteritis solutio totam Miga- 
tionem interemit nee alter peti potest, utique quamdiu vimmque est. 

As to hahitatio, see note on p. 228. 

L. 23. — Julian is obviously wrong, for he first allows the 
buyer compensation for what he has lost through non-implement 
of the contract, viz. the pecidmm of the slave and all subsequent 
additions to it, and then gives him a secured interest in the 
liereditas] but there would have been no hereditas it the slave 
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22. Julian. 

If the seller of an estate has made false statements about its 
condition, though not about the total contents, still he is respon- 
sible to the purchaser; e,g, suppose he said there were 50 acres 
of vineyard and 50 of meadow, and it turns out there is more of 
meadow, though the total is 100 acres. 

28. Julian. 

If a master manumits a slave whom he has sold along with 
his peculmm, he is liable not only for all the slave had in his 
pectUium at the time of manumission, but for all he acquires 
subsequently, and he must besides give his bond that he will 
hand over any part of the freedman's succession which may come 
to him [as patron]. Mabcellus makes this correction : the action 
on purchase obliges the seller to make good to the buyer all that 
he would have got if the slave had not been manumitted ; it will 
therefore not include what the slave would not have acquired 
but for the manumission. 

24. Julian. 

If a slave in whom you had a usufruct has bought an estate, 
and you undergo a change of status before payment -of the price, 
such a change bars you from suing on the contract in spite of 
subsequent payment, but you can competently bring a condictio 
indebUi against the seller. But if payment be made before the 
change of status, it is immaterial whether it is made by you or 
by the slave out of a peculium belonging to you ; for in either 
case you can maintain an action on purchase. 

1. I bought a slave belonging to you in good faith, not know- 



had remained a slave. The same thing is twice assessed, for the 
hereditas consists of the acquisitions subsequent to manumission. 

L. 24 pp. — The usufructuary of a slave was owner of all the 
slave acquired by his labour or ex refructuarii ; any other acquisi- 
tions, such as gifts and legacies, belonged to the owner of the 
slave (Inst. iL 9. 4). 

§ 1. The rights of a bonae fidei possessor of a slave in his 
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peculio quod ad te pertinebat hominem parauit, qui mihi traditus 
est. posse te euiu hominem mihi condicere Sabinus dixit, sed si 
quid mihi abesset ex negotio quod is gessisset, inuicem me tecum 
acturum de peculio. Cassius ueram opinionem Sabini rettulit, 
in qua ego quoque sum. 

2. Seruo uendente hominem fideiussor uenditionis omnia 
praestare debet in quae obligaretur si pro libero fideiussisset : 
nam et in dominum actio sic datur, ut emptor eadem consequatur 
quae libero uendente consequi debuisset, sed ultra peculii taxa- 
tionem dominus non condemnatur. 

25. luLiANUS libro uv digestorum. 
Qui pendentem uindemiam emit si uuam legere prohibeatur a 
uenditore, aduersus eum petentem pretium exceptione uti potent 
' si ea pecunia, qua de agitur, non pro ea re petitur, quae aenit 
neque tradita est.' ceterum post traditionem sine lectam uuam 
calcare sine mustum euehere prohibeatur, ad exhibendum uel 
iniuriarum agere poterit, quemadmodum si aliam quamlibet rem 
suam tollere prohibeatur. 

26. Alfknus Uarus libro 11 digestorum. 
Si quis, cum fundum uenderet, dolia centum, quae in fundo 

acquisitions were the same as those of a fructuary (Gaius ii 92, 
Ind. ii. 9. 4) ; all the slave acquires by administering the pos- 
sessor's property or by his own labour goes to the possessor, 
all he acquires on any other title forms a pecvJium belonging 
to the true owner. In the case figured, the seruiis ordinarvus 
purchased a seruus uicarius, p'ayipg for him out of this latter 
fund; delivery was given to the possessor, who thus acquired 
the slave sine causa, and is therefore liable to a condictio. The 
possessor, however, is entitled, when sued for the uiearitts, to 
claim as a set-off all expenses he has paid out of his own funds 
(including the ^^^cwK^^m of the ordinariiLs so far as it belongs to 
him), such as commission charges on the sale, cost of keep, and 
the like. If he inadvertently delivered the slave without 
enforcing the set-off, a condictio incerti would lie at his instance 
to recover his outlay (D. 12. 6. 40, 1). The above case is stated 
in almost the same terms in D. X 2. 1. 31, 1. 
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ing that the seller had stolen him, and he purchased out of his 
peetdium belonging to you a slave who is delivered to me. 
Sabinus held that you could bring a condiction against me for 
that slave, but that I would have a counter claim against you by 
the a^ctio de peculio for any expense I have been put to in the 
course of the transaction. Cassius confirms the correctness of 
this opinion, and I concur. 

2. When a slave sells another slave, the surety for the seller 
must undertake exactly the same obligations as if he were surety 
for a free man: for action is competent against his owner as 
well, so that the buyer can recover all that he would have been 
entitled to recover had the seller been free, only decree against 
the owner must be limited to the amount of the peculium, 

25. Julian. 

The buyer of a ripe vintage, if prevented by the seller from 
gathering the grapes, can plead this defence to an action for 
the price : ' the sum sued for is claimed in respect of a thing 
which was sold but not delivered.' If, however, after delivery 
has been given, he is prevented froni pressing the grapes or from 
removing the must, he can bring the action for production of 
property or for injury done, just as if he were hindered from 
taking away any other kind of property belonging to him. 

26. Alfenus Verus. 
If a peraon has promised, when selling a piece of land, that a 



Had the uicarius been delivered to the ordinarius direct, he 
would have been acquired for the true proprietor immediately. 
Cp. D. 41. 1. 21 pr.; ib. 54, 4. 

L. 25. — The equitable plea which the defender could urge, 
viz. that he had an unsatisfied claim against the pursuer, arising 
out of the same contract, and that it would be unfair to compel 
him to execute so long as the other delays or refuses imple- 
ment, is variously designated in the texts, see note on p. 130 
ante. 

As to the actio iniuriaram, see Inst, iv. tit. 4. 

L. 26.— See D. 18. 1. 34 pr. and L. 11, § 17 siqyra. 
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esse adfirmabat, accessura dixisset, quamuis ibi nullum doliuni 
f uisset, tamen dolia emptori debebit. 

27. Paulus libro iii epitomarum AlfeuL 

Quidquid uenditor accessurum dixerit, id integrum ac sanum 
tradi oportet : ueluti si f undo dolia accessura dixisset, non quassa 
sed integra dare debet. 

28. lULiANUS libro III ad Urseium Ferocem. 

Praedia mihi uendidisti, et conuenit ut aliquid facerem, quod 
si non fecissem, poenam promisL respondit, uenditor antequam 
poenam ex stipulatu petat, ex uendito agere potest: si^ con- 
secutus f uerit, quantum poenae nomine stipulatus esset, agentem 
ex stipulatu doli mali exceptio summouebit: si ex stipulatu 
poenam consecutus fueris, ipso iure ex uendito agere non poteris 
nisi in id quod pluris eius interfuerit id fieri 

20. lULiANUS libro IV ex Minicio. 

Cui res sub condicione legata erat, is eam imprudens ab herede 
omit : actione ex empto poterit consequi emptor pretium, quia 
non ' ex causa legati rem habet. 

L* 27. — The rules of the edict as to defects apply to acces- 
sories expressly promised in the contract, D. 21. 1. 32 and 33. 
If the principal thing was defective and the accessories sound, 
the seller had to take back both if the buyer elected to rescind 
the contract 

L* 28. — It was common to fix conventional or penal damages 
against the person making default in doing some act which he 
had engaged to do. In such a case the creditor may avail him- 
self either of the action on the contract or of the action on the 
stipulation. But the penalty was not absolutely conclusive as 
the measure of damages ; if it fell short of full compensation for 
the damage actually sustained, the creditor could bring the con- 
tractual action foi* the deficiency in supplement of the other. 
For a similar relation between concurrent actions, see D. 13. 6. 
7, 1; D. 47. 7. 1; D. 44. 7. 41, 1. 

^ sic WW. 2 quaudo ? 
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hundred vats which he stated to be on it should pass as a per- 
tinent, he will be bound to the purchaser for the vats, though 
there were none at all on the land. 

27. Paul. 

Anything promised by the seller as an accessory must be 
delivered sound and whole : for instance, if he has promised vats 
as an accessory, he must give whole ones without flaw. 

28. Julian. 

You have sold me lands, and it has been agreed I am to do 
some act, or in default I have engaged to pay a penalty. Urseius 
gave this opinion : ' the seller, before suing on the stipulation for 
the penalty, can bring the action on sale ; and if he recovers as 
much as he stipulated for by way of penalty, he will be repelled 
by the plea of fraud if he sues on the stipulation : if, on the 
other hand, he recovers the penalty in an action on the stipula- 
tion, he is barred by mere force of law from suing on the contract 
except for any further interest he had in its fulfilment.' 

29. Julian. 

A conditional legatee, in ignorance of his right, bought the 
subject of his legacy from the heir : he can recover the purchase- 
price in an action on the contract, because he does not possess 
the subject on bis title as legatee. 



fyso iure means that the bar is the direct result of civil law 
principles, without the aid of the praetor or recourse to an 
exception. 

Probably fuei^is and poteris are corruptions for fuerit and 
poterit. 

L. 29. — Quia non seems to be wrong; the reason given does not 
account for the actio ex emj)to, but rather points to the legatee's 
right to an a/itio ex testamento. Mommsen suggests quando, * seeing 
that.' 

The hypothesis is that the legatee, knowing nothing of his 
right, buys the thmg pendente condicionc. The sale is effectual, 
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30. Africanus libro vm quaestionum. 

Seruus, quern de me cum peculio emisti, priusquam tibi trade- 
retur, furtum mihi fecit. quamuis ea res quam subripuit 
interierit, nihilo minus retentionem eo nomine ex peculio me 
habiturum ait, id est ipso iure ob id factum minutum esse 
peculium, eo scilicet, quod debitor meus ex causa condictionie 
sit f actus, nam licet, si iam traditus furtum mihi fecisset, aut 
omnino condictionem eo nomine de peculio non haberem aut 
eatenus haberem, quatenus ex re f urtiua auctum peculium fuisset 
tamen in proposito et retentionem me habiturum et, si onrne 
peculium penes te sit, uel quasi plus debito soluerim posse me 
condicere. secundum quae dicendum : si nummos, quos seruus 
iste mihi subripuerat, tu ignorans furtiuos esse quasi peculiares 
ademeris et consumpseris, condictio eo nomine mihi aduersus te 
competet, quasi res mea ad te sine causa peruenerit. 

1. Si sciens alienam rem ignoranti mihi uendideris, etiam 
priusquam euincatur utiliter me ex empto acturum putauit in id 
quanti mea intersit meam esse factam : quamuis enim alioquin 
uerum sit uenditorem hactenus teneri, ut rem emptori habere 

because the thing is not his but the heVs. But when the con- 
dition arrives he can recover the price by the ojdio emptif because 
he is entitled under the will to have the thing gratis. The heir's 
right in the thing was defeasible from the first, and he could 
give no better title to a purchaser. The legatee has the right, 
on the arrival of the condition, to claim the thing as his, where- 
ever it is found ; he may be said, in the case here supposed, to 
suffer eviction at his own hands, and so he can competently bring 
the actio enqM, Under Justinian the legatee could sue for return 
of the price, even if he knew that the thing had been condition- 
ally bequeathed to him (C. vi. 43. 3, 4). 

L. 30 pp. — A slave who committed a theft of his master's 
property owed naturaliter to his master the same sum as would 
have been recoverable by condictio furtina from a thief who was 
free : the master could deduct the value of the stolen property 
from the peculium before handing it over to the purchaser (D. 1 5. 
1. 9. G), or could bring a condictio if he had already transferred the 
2)eciilium. The natural obligation between the slave and his owner 
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30. Afriganus. 

I have sold you a slave with his peculium, and prior to delivery 
he steals something from me. Even though the stolen property 
has perished, I have notwithstanding, according to this jurist's 
opinion, a right to retain the value of it out of the peculium, — 
that is to say, the slave's peculium is legally subject to a deduc- 
tion on account of his act, simply because he has become my 
debtor in respect of the condictio I can bring against him. For 
granted that, it he had stolen from me after being delivered to 
you, I should either have had no claim at all against the peculium, 
or one limited to the additional value it derived from the stolen 
property, yet in the case figured I have the right of retention ; 
and moreover, if the whole of his peculium is already in your 
hands, I can bring a condictio just as if I had paid you more than 
I was owing. It follows from this that if you have appropriated 
and spent moneys stolen from me by this slave of yours, believing 
they formed part of the peculium, and not knowing they were 
stolen, I can bring a condictio to recover them from you on the 
ground that property of mine has come into your hands without 
valuable consideration. 

1. If you sell me something which you know, and I do not 
know, to belong to another, the opinion of counsel was that, 
without waiting for eviction, I could bring an equitable action 
on purchase for the interest I had in being made owner : for 
although it is true, as a general rule, that the seller is only 

was not strong enough to sustain an action {In^t iv. 8. 6), but the 
law recognised it as a sufficient ground for retention or deduction 
by the owner, when creditors sought to enforce their claims by 
the actio de pecidio. The use of ait shows that Africanus is 
quoting the opinion of some other jurist. 

For the condictio siTie causa mentioned in the last sentence, 
compare D. 12. 1. 32. 

§ 1. The actio ex empto on the ground of the fraud here 
involved has this advantage over the actio ex stijndahi that 
the latter is not competent till eviction has ensued (L. 4 
supra). 

On this section see notes, pp. 50, 55 ante. 
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liceat, nou ekiam ut eius faciat, quia tamen dolum malum abesEe 
praestare debeat, teneri eum, qui sciens alienam, non suam 
ignorant! uendidit : id est ^ maxime, si manumissuro, uel pignori 
daturo uendiderit. 

31. Neratius libro iii membranarum. 

Se ea res quam ex empto praestare debebam ui mihi adempta 
fuerit : quamuis earn custodire debuerim, tamen propius est ut 
nihil amplius quam actiones persequendae eius praestari a me 
emptori oporteat, quia custodia aduersus uim parum proficit 
actiones autem eas non solum arbitrio, sed etiam periculo. tuo 
tibi praestare debebo, ut omne lucrum ac dispendium te 
sequatur. 

1. Et non solum quod ipse per eum adquisii praestare debeo, 
sed et id quod emptor iam tunc sibi tradito seruo adquisiturus 
fuisset. 

2. Uterque nostrum eandem rem emit a non domino, cum 
emptio uenditioque sine dolo malo fieret, traditaque^ est: siue 
ab eodem emimus siue ab alio atque alio, is ex nobis tuendus est 
qui prior ius eius ^ adprehendit, hoc est, cui primum tradita est. 
si alter ex nobis a domino emisset, is omnimodo tuendus est. 

32. Ulpianus libro xi ad edictum. 

Si quis a me oleum quod emisset adhibitis iniquis ponderibus 
accepissct, ut in modo me falleret, uel emptor circumscriptus 
sit a uenditore ponderibus minoribus, Pomponius ait posse 



L. 31 pp. — As to the custodia required of the seller, see 
D. 18. 1. 35, 4 ; as to his duty to assign actions, Inst. iii. 
23. 3. 

§ 1. This text is to be understood of the case where there has 
been delay in giving delivery, and some editors insert words to 
that effect. Cp. L. 13, § 18 supra. 

§ 2. Julian states the rule thus : ut, si quidem ah eodem non 
domino emerint, j^otior sit, cui priori res tradita est, quod si a 
diuersis non domini% mclior causa sit possideniis quam peterUis 
(D. 6. 2. 9, 4); cp. D. 20. 4. 14 : ^i non domimis dudbus eandem 

^ [id est] et ? (Mom.) ^ iitriqiie ins. ' iiiste ? 
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bound to answer to the buyer for quiet possession of the subject, 
and not to make him owner as well, yet a seller who knows that 
what he is selling is not his, but belongs to another, is responsible 
to a purchaser ignorant of that fact, because he is bound to 
warrant the absence of fraud : this is especially true of the sale 
of a slave to one who intended to manumit him, or to give him in 
pledge [and cannot do so, because he has not been made owner]. 

31. Neratius. 

If I am forcibly deprived of a thing which I am bound to 
deliver under a contract of sale, although the duty of taking care 
of it lay upon me, yet it may readily be assumed that I satisfy 
that duty by transferring to the purchaser the actions for its 
recovery, because careful keeping does not avail against violence. 
As regards the rights of action, my duty will be to cede them to 
you, subject to your discretion and also at your peril, so that the 
gain and the loss may alike be yours. 

1. [In the case of non-delivery of a slave] I am bound to 
account not only for all that I have acquired by means of him 
[since the delay], but also for all that the purchaser would have 
acquired if he had been delivered at the proper time. 

2. Suppose we have both purchased the same thing from one 
not the true owner, all parties acting in good faith, and delivery 
has been given : then, whether we have bought from the same 
person or from different persons, he who was first seised of the 
seller's right, that is, who first got delivery, must be protected 
in his possession. But if one of us purchased from the true 
owner, he has a paramount claim to the possession. 

32. Ulpian. 

If a man who bought oil from me has had it weighed at 
delivery with false weights, in order to deceive me as to the 
quantity, or if the buyer is overreached by the seller by the use 



rem diuersis teniportbvs pig iieraueritf prior potior eni^ f/iiamiih% si 
a diuersis non dominis piffnvs accipiamus, possessor melior sit 
L. 32.— See D. 4. 3. 18, 3 : D. 18. 1. 71. 



^ 
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dici^ uenditorem eibi dare oportere quod plus est petere : quod 
habet rationem : ergo et emptor ex empto habebit actionem, qua 
coutentus esse possit. 

33. Ulpianus libro xxiii ad edictum. 

Et si uno pretio plures res eniptae sint [et quaedam earnm 
uel omnes euictae sint], de singulis ex empto et uendito agi 
potest. 

34. Ulpianus libro xviii ad edictum. 

Si fundo uendito in qualitate iugerum captio est, ex empto 
erit actio. 

35. Ulpianus libro lxx ad edictum. 

Si quis fundum emerit, quasi per eum fundum eundi agendi 
ius non esset, et interdicto de itinere actuque uictus sit, ex 
empto habebit actionem: licet enim stipulatio de euictione 
non committatur, quia non est de iure seruitutis in rem 
actione pronuntiatum, tamen dicendum est ex empto actionem 
competere. 

L. 33. — The words in brackets are inserted on the authority 
of the Basilika, 

L. 35. — A person who could claim a positive servitude on 
the ground of use, i.e, who had in fact done the act or acts con- 
stituting the servitude, was entitled to protection by means of 
interdict in order to secure him in the continued enjoyment of 
the power. This remedy did not directly raise the question 
of right to the servitude ; there were declaratory actions in rem 
for that purpose {ddio confessoria, actio negatoria, see In&L iv. 6. 
2 sq.): the procedure by interdict was based on the quasi- 
possession of the right, and was intended to prevent violent 
interference on the part of the owner of the servient tenement, 
leaving it open to the latter to disprove the existence of the 
pretended right if he could. The interdict dealing with a 
servitude road {(k itinere actuque pHiiafo) was available to any 
one who had used it during 30 days at least within the year 
preceding, provided the use had been as of right, and not violent, 

^ dici dcL 
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of light weights, Pomponius says that in the first case the seller 
can sue for the return of the surplus ; which is reasonable : and 
it follows that in the other case the buyer will have the action 
on purchase for the satisfaction of his claim. 

33. Ulpian. 

If several things have been bought together for a lump price 
[and all or some of them have been evicted], the actions on 
purchase and on sale are competent in regard to any one of them. 

34. Ulpian. 

An action on purchase will lie for any deception in regard to 
the condition of the ground in a sale of land. 

35. Ulpian. 

If a man has bought a piece of land in the belief that no 
one has right to a footpath or driving road through it, and if 
he fails to obtain interdict against a party claiming such 
right, he is entitled to the action on purchase : for although 
the stipulation against eviction does not come into play, there 
having been no judgment in a real action regarding the servi- 
tude right, still it must be held there is room for the action on 
purchase. 

clandestine, or on sufferance as against his adversary. Praetor 
ait : * Quo itinere acttique priuato quo de agitur, uel uia hoc 
anno nee ui nee clam nee precario ah illo usus es, quominus ita 
utaris, uim fieri ueto^ (D. 43. 19. 1 pr.). 

For the decision that there is nothing in the case here put 
involving an infringement of the stipulation against eviction, 
compare D. 21. 2. 75 : Qiuyd ad seruitutcs puedioruvi attinet, li 
tadte secutae sunt et uindicentur ah alio, Quintus Mucius et 
Sahinus existimant uenditorem oh eutdumem tencri non posse : nee 
enim euictionis nomine quemquam tencri in eo iure, quod tacitc 
soleat aceedere : nisi ut optimus maximusque esset traditus fuerit 
fundus, Cp. D. 18. 1. 59 supra, p. 108. 
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36. Paulus libro vii ad Plautium. 

Uenditor domus antequam earn tradat, damni infecti stipu- 
lationem iaterponere debet^ quia, antequam uacuam possessionem 
tradat, custodiam et diligentiam praestare debet et pars est 
custodiae diligeutiaeque hanc interponere stipulationem : et ideo 
si id neglexerit, tenebitur emptori. 

37. Paulus libro xiv ad Plautium. 

Sicut aequum est bonae fidei emptori alterius dolum non 

nocere, ita non est aequum eidem personae uenditoris sui dolum 

prodesse. 

38. Celsus libro vill digestorum. 

Si uenditor hominis dixit peculium eum habere decern nee 
quemquam^ adempturum, et^ si plus habet, totum praestet, nisi 
hoc actum est, ut dumtaxat decem praestaret, si minus est, prae- 
stet esse decem et talem senium esse, ut tantum peculii habeat 

1. Si per emptorem steterit, quo minus ei mancipium tradere- 
tur, pro cibai'iis per arbitrium indemnitatem posse seruari Sextus 
Aelius, Drusus dixeruut, quorum et mihi iustissima uidetur esse 
sententia. 

2. Firmus a Proculo quaesiit, si de plumbeo castello fistulae 
sub terram missae aquam ducerent in aenum lateribus circum- 
structum, an hae aedium essent, an ut ruta caesa uincta fixaque, 

L. 36. — When a house was in a ruinous condition, the owner 
of it could be compelled to give an undertaking (sometimes backed 
by sureties) to the owner of the next property that he would 
make good any damage that might result from its fall. As to 
the seller's duty of custodia until delivery was given, see D. 18. 
1. 35, 4 supra, p. 72. The risk of the anticipated damage did 
not pass to the buyer because the seller alone was responsible 
for the endangered property up to the time of delivery, and it 
was his duty to exact the security. 

L. 38, § 1. — Cp. L. 9 sui^ra ; D. 1 3. 6. 1 8, 2 : the expense of 
the maintenance of a slave falls on the borrower (coinmodatarius), 
but serious charges incurred, say for curing him or in recovering 
him when he has run away, must be borne by the commodans, 

* quicquam ? ' esse t 
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36. Paul. 

As regards the period before delivery, the seller of a house 
ought to require [from the owner of the adjoining house] a stipu- 
latory promise to pay for threatened damage, because he is bound 
to bestow due care and watchfulness until he delivers the full 
possession, and it falls within his obligation to exact this stipula- 
tion : accordingly he must answer to the purchaser for default in 
doing so. 

37. Paul. 

While it is equitable that a purchaser in good faith should not 
suffer by the bad faith of another, it would be inequitable that he 
should profit by the bad faith of the seller. 

38. Celsus. 

If the seller of a slave gave out that he had a peculium of ten 
uurei, and that there are no deductions to be made from it, then, 
if it amounts to more, the master must hand over the whole, 
unless the actual arrangement was that he should give no more 
than ten mn-ei ; but if it comes to less, he is responsible for ten 
aurei, and for the slave being valuable enough to possess a 
peculium of that amount. 

1. Where non-delivery of a slave has been due to fault on the 
part of the. buyer, Sextus Aelius and Drusus bold that the seller 
has a right to be reimbursed for the expense of his maintenance 
as fixed by an arbiter, a view which appears to me very reasonable. 

2. Firmus put this query to Proculus : where pipes carried 
underground convey water from a lead reservoir to a copper 
cauldron built in all round, are they pertinents of the house or 
are they like things dug and cut or fastened and fixed which are 



§ 2. The correctness of the text is doubted by most editors. 
Pothier and Gliick would transpose the order thus, an Jute aedium 
essent ut uiiicta fixaque, an ut ruta caesaque aedium non essent — 
whether the pipes in question are to be classed among fixtures 
belonging to the house, or among moveables which are not 
attached to the solum, and therefore are not appurtenances of the 
house. 
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quae ^ aedium non essent. ille rescripsit referre, quid acti esset. 

quid ergo si nihil de ea re neque emptor neque uenditor cogitau- 

erunt, ut plerumque in eiusmodi rebus euenisse solet, nonne 

propius est, ut inserta et inclusa aedificio partem eius esse existi- 

memus? 

39* MoDESTiNUS libro y responsorum. 

Quaero, si quis ita fundum uendiderit, ut id uenum datum 
esse uideatur, quod intra terminos ipse possedit, sciens tamen 
aliquam partem certam se non possidere non certiorauerit 
emptorem, an ex empto iudicio teneatur, cum haec generalis 
adiectio ad ea, quae specialiter nouit qui uendidit nee excepit, 
pertinere non debeat, ne alioquin emptor capiatur, qui fortaase, si 
hoc cognouisset, uel empturus non esset uel minoris emptums 
esset, [si certioratus de loco certo fuisset] ^ cum hoc et apud 
ueteres sit relatum in eius persona, qui sic exceperat : ' seruitutes 
si quae debentur, debebuntur:' etenim iuris auctores respond- 
erunt, si certus uenditor quibusdam personis certas seruitutes 
debere non admonuisset emptorem, ex empto eum teneri debere, 
quando haec generalis exceptio non ad ea pertinere debeat, quae 
uenditor nouit quaeque specialiter excipere et potuit et deboit, 
sed ad ea quae ignorauit et de quibus emptorem certioiure 
nequiuit. Herennius Modestinus respondit, si quid circum- 
ueniendi emptoris causa uenditor in specie de qua quaeritur 
fecit, ex empto actione conueniri posse. 

40. PoMPONius libro xxxi ad Quintum Mucium. 

Quintus Mucins scribit: dominus fundi de praedio arbores 
stantes uendiderat et pro his rebus ^ pecuniam accepit et tradere 
nolebat : emptor quaerebat, quid se facere oporteret, et uerebatur, 

L. 39. — On fraudulent concealment see p. 116 sq. and D. 
19. 1. 1. 1, p. 142. 

L. 40. — Compare D. 6. 1. 50 pr. : si cuger ex emptionis causa 
ad aliquem pertineat, non recte hoc actione offi poterit, antequam 
traditus sit ojgcr tnncque possessio amissa sit. 

If something growing on an estate is sold by itself, and not 

' quae d/'f, - dd, ^ arboribus ? {Mom,) 
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not pertinents of a house ? He answered that it was important 
to know what the parties actually agreed on. But suppose 
neither party gave a thought to the matter, as constantly happens 
in such cases, it is surely the more reasonable view that a thing 
attached to and enclosed within a building forms a part of it. 

39. MODESTINE. 

Suppose a man in selling land put in a clause that only so 
much as he himself has possessed within the boundaries is to be 
taken as offered for sale, and though aware that he does not possess 
a particular portion yet gave no information to the purchaser, 
I put the query whether he is liable to an action on purchase, 
seeing that this general clause should not cover what was par- 
ticularly known to the seller unless he expressly reserved it, 
otherwise the purchaser would be imposed upon ; for, had he 
known this, he would perhaps not have bought at all, or would 
have given a lower price [if he had been informed that a certain 
part did not belong to the seller] : especially as it is reported 
in the old writers, that in a case where a man had stipulated 
that ' any servitudes affecting the lands shall remain a burden on 
them,' the authorised jurists were of opinion that if the seller 
knew and did not give notice to the purchaser that certain 
persons possessed servitude rights he must answer for it in the 
action on purchase, because this general proviso ought not to 
cover what the seller knew, and might and should have reserved 
by express words, but only what he did not know and could not 
therefore disclose to the purchaser. Herennius Modestinus gave 
it as his opinion, that if the seller did anything in the premises 
for the purpose of overreaching the buyer, he was amenable to the 
action on purchase. 

40. POMPONIUS. 

Quintus Mucins reports this case : The owner of lands sold 
timber growing on the estate, and received payment, but refused 
to give delivery : the vendee asked what he was to do, as he 
feared that the trees would be held not to have become his. 

as appurtenant to the land, the property in it does not pass till 
it is separated. 

14 
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ne hae arbores eius non uiderentur factae. Pomponius : arborum, 
quae in fundo continentur, non est separatum corpus a fundo et 
ideo ut dominus suas specialiter arbores uindicare emptor non 
poterit: sed ex empto habet actionem. 

41, Papinianus libro iii responsorum. 

In uenditione super annua pensitatione pfo aquae ductu infra ^ 
domum Komae constitutum ^ nihil commemoratum est. deceptus 
ob earn rem ex empto actionem habebit : itaque, si conueniatur 
ob pretium ex uendito, ratio improuisi oneris habetur. 

42. Paulus libro 11 quaestionum. 

Si duorum fundorum uenditor separatim de modo cuiusque 
pronuntiauerit et ita utrumque uno pretio tradiderit, et alteri 
aliquid desit, quamuis in altero exsuperet, forte si dixit unum 
centum iugera, alterum ducenta habere, non proderit ei, quod 
in altero ducenta decem inueniuntur, si in altero decem desint. 
et de his ita apud Labeonem relatum est. sed an exceptio doli 
mali uenditori profutura sit, potest dubitari, utique si exiguus 
modus siluae desit et plus in uineis habeat, quam repromissiun 
est. an non facit dolo, qui iure perpetuo utitur ? nee enim hie 
quod amplius in modo inuenitur, quam alioquin dictum est, ad 



L. 41. — For water-rate, or rather payment for way-leave 
(pro aquae forma), cp. D. 7. 1. 27, 3. As to the duty of the 
seller to disclose extraordinary liabilities which the buyer has 
not the means of discovering for himself {improuisi oneris), see 
L. 21, 1 supra. 

L. 42. — The conclusion come to is, that when one and the 
same contract embraces several things, and there is more of one 
and less of another than was promised, compensation comes into 
play. Labeo, going by the letter of the agreement and applying 
strict legal rules, holds that the excess in the one piece of land is 
a windfall to the buyer (L. 38), and therefore cannot be set off 
against a deficiency in the other piece. Paul recognises this as 
a hardship, and admits the principle of compensation ; he holds 
that the seller can plead the exceptio doli against the buyer suing 

^ intra ? (Mom,) ' constitnto ? 
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PoMPONius' opinion was : trees growing on a piece of land have 
no separate existence ; the vendee therefore cannot bring a real 
action for his specific trees as their owner; but an action on 
purchase is competent. 

41. Papinian. 

In a contract of sale no mention was made of an annual pay- 
ment for liberty to conduct water under a house situated in 
Home. The party deceived thereby is entitled to an action on 
purchase ; and therefore, if he is sued by the action on sale for 
the price, this unforeseen burden is taken into account. 

42. Paul. 

If a person, when selling two pieces of ground, states the 
contents of each separately, and then hands over both for a 
lump price, and if the one is found to be short of the measure- 
ment while the other is in excess of it, — say he stated that the 
one contained 100 acres and the other 200, it will not avail him 
that there are 210 acres in the one if there are 10 wanting in 
the other. I find an opinion to that effect in Labeo's works. But 
there is room for doubt whether a plea of fraud would not avail 
the seller, suppose there was a slight deficiency of woodland, but 
a surplus of vineyard as compared with what was guaranteed. Is 
it not fraud to exact one's utmost legal rights ? For here when it 

for indemnification, on the ground that his demand is inequitable, 
because he suffers no prejudice, for what he loses on the one 
hand he gains on the other. There could not in equity be any 
question of compensation in a case where the quality of the soils 
differs, and there is an excess of the more valuable (uinea) and a 
deficiency of the less valuable {pratum); but in the converse 
case it would only be fair that the buyer should be indemnified, 
for he is entitled to demand at least as favourable a proportion 
between the more and the less valuable constituents of the land 
as the seller indicated, Cp. L. 18, § 14, s?^pra p. 175 ; Pothier, 
Vente, § 256. 

Jus perpetuum should mean * law always in force ' ; some take it 

to refer to public law, others to action under the edictum perpetuum. 

Where a slave received by his master's will a conditional 
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compendium uenditoris, sed ad emptoris pertinet : et tunc tenetur 
uenditor, cum minor modus inuenitur. uideamus tamen, ne nulla 
querella sit emptoris in eodem fundo, si plus inueniat in uinea 
quam^ in prato, cum uniuersus modus constat, similis quaestio 
esse potest ei, quae in duobus fundis agitata est, et si quis duos 
statuliberos uno pretio uendat et dicat unum decern dare iussum, 
qui quindecim dare debebat [alterum item decern, qui quinque 
dare debebat] : nam et hie tenebitur ex empto actione, quamuis 
emptor a duobus uiginti accepturus sit. sed rectius est in 
omnibus supra scriptis casibus lucrum cum damno compensari et 
si quid deest emptori sine pro modo sine pro qualitate loci, hoc 
ei resarciri. 

93. Paulus libro v quaestionum. 

Titius cum decederet, Seiae Stichum Pamphilum Arescusam 
per fideicommissum reliquit eiusque fidei commisit, ut omnes ad 
libertatem post annum perduceret. cum legataria fideicommissum 
ad Be pertinere noluisset nee tamen heredem a sua petitione 
liberasset, heres eadem mancipia Sempronio uendidit nulla com- 
meuioratione fideicommissae libertatis facta : emptor cum pluribus 
annis mancipia supra scripta sibi seruissent, Arescusam manu- 
misit, et cum ceteri quoque serui cognita uoluntate defuncti 
fideicommissam libertatem petissent et heredem ad praetorem 
perduxissent, iussu praetoris ab herede sunt manumissi. Ares- 
cusa quoque nolle se emptorem patronum habere responderat. 

bequest of freedom, say on his paying a certain sum or on the 
lapse of a certain time, he was described as siaiuliher. As soon 
as the will became effective, his conditional right to freedom was 
assured, whatever happened to him ; meantime the heir was his 
master, so long as the condition was unpurified or pendent 
Cp. definition in D. 40. 7. 1 pr. : Qui statntam et destirvaiam in 
tempvs uel condicixmem libertatem Juihet, 

LL. 43-45. Damages for Eviction. — The case discussed by 
Paul at unusual length in these sections involves the question of 
the proper measure of the seller's liability for eviction. 

The circumstances are clearly set out in the first part of L 43. 
It need only be remarked that Seia's repudiation of the legacy was 
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turns out that there is an excess over the measurement promised 
it is the buyer who reaps the profit; and still the seller is 
bound in case of a deficiency to make it good. But in the case 
of a single piece of land I incline to the view that no action is 
competent to the purchaser, although he finds more vineyard and 
less meadow [than was stated], provided the total measurement 
is correct. A point analogous to that which has been discussed 
in regard to the two pieces of land, may be raised where a man 
sells for a lump price two slaves who have been promised their 
freedom, declaring that the one was enjoined to pay 10 aurei, 
whereas the real sum was 15 (and the other to pay 10, the real 
sum being 5), for in this c^ise also an action on purchase will lie, 
although the purchaser is to get 20 aurei from the pair. But 
it is more reasonable in all the above-mentioned cases to set 
off the loss and gain against each other, and if the buyer suffers 
either as regards the extent or the quality of the land to give him 
compensation. 

43. Pauu 

Titius at his death left the slaves Stichus, Famphilus, and 
Arescusa to Seia by a testamentary trust, which imposed the con- 
dition that she should make them all free after a year. Seia, 
the legatee, having refused the trust, without freeing the heir from 
petitio [hereditatis], the heir sold the said slaves to Sempronius 
without making any reference to the trust grant of freedom: 
after the purchaser had held them as slaves for several years, he 
manumitted Arescusa ; and then the other two, becoming aware 
of the intentions of their late master, claimed their freedom in 
pursuance of the trust, and summoned the heir before the praetor, 
by whose orders they were set free. Moreover, Arescusa had 
now declared that she declined to have the purchaser as her patron. 

not allowed to prejudice the trust-gift of freedom to the slaves 
(D. 40. 5. 33, 2); neither did the fact that the heir sold them 
without informing the purchaser that they were statuliberi prevent 
them from claiming their freedom at the expiry of the year, or as 
soon after as they became aware of their rights : si sub condicione 
fiiit ei libertas relicta et pendente condicione alienatus sit, aitamen 
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ciim emptor pretium a uenditore empti iudicio Arescusae quoque 
nomine repeteret, lectum est responsum Domitii Ulpiani, quo 
continebatur Arescusam pertinere ad rescriptum sacrarum con- 
stitutionum, si noUet emptorem patronum habere : emptorem 
tamen nihil posse post manumissionem a uenditore consequL 
ego cum meminissem et lulianum in ea sententia esse, ut existi- 
maret post manumissionem quoque empti actionem durare, quaero, 
quae sententia uera est. illud etiam in eadem cognitione nomine 
emptoris desiderabatur, ut sumptus, quos in unum ex his quem 
erudierat fecerat, ei restituerentur. idem quaero, Arescusa, quae 
recusauit emptorem patronum habere, cuius sit liberta con- 
stituta ? an possit uel legatariam quae non liberauit uel heredem 
patronum habere? nam ceteri duo ab herede manumissi sunt, 
respondi: semper probaui luliani sententiam putantis manu- 
missione non [amitti actionem: itaque quod ius habuit emptor 
aduersus heredem Arescusae nomine, etsi manumisit eam, non] 
amittitur eo modo. de sumptibus uero, quos in erudiendum 
hominem emptor fecit, uidendum est: nam empti indicium ad 
eam quoque speciem sufficere existimo: non enim pretium 
continet tantum, sed omne quod interest emptoris senium non 

cum sua causa alieimtur (D. ib. 24, 21). Constitutions of Hadrian 
and Antoninus Pius gave a slave who had been alienated the right 
to say whether he preferred to have the heir or the purchaser as 
patron: the object was to prevent his being obliged to take a 
patron whom the testator did not mean to give him {m cmitra 
icoluntatem de/uTidi diirior eiiis condido constituatur, D. loc. cit). 

The words in brackets are those suggested by Mommsen to 
fill up what is obviously a lacuna between won and amUtUur. 
Quod im hahiit, etc. : these words refer to the purchaser's claim 
of damages founded on the fact that he has lost the right of patron- 
age over Arescusa as she preferred to have the heir for patron. 
Paul, differing from Ulpian, and agreeing with Julian, holds that, 
though he has manumitted her, he still has a sufficient interest 
to support the actio empti either for return of the price or, more 
probably, to the effect of recovering damages for the loss of the 
patroncUus, on the principle that a buyer can always sue for 
damages when he is deprived of any advantage he would have got 
from the subject sold, if the seller had given him a clear title. 
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The purchaser having brought an action on purchase against the 
seller for repayment of the price of Arescusa as well as the 
other two, an opinion obtained from Ulpian was read, which was 
to the effect that the case of Arescusa fell to be decided by the 
rescript in the imperial constitutions, if she refused to have the 
purchaser as her patron, and the purchaser on the other hand, after 
having given her her freedom, had no claim against the seller. 
But as I remembered that Julian was of opinion that the action 
on purchase was equally competent after enfranchisement, the . 
question arises. Which view is correct ? In the same action there 
was also a conclusion at the instance of the purchaser for reim- 
bursement of the expenses he had been put to in training one of 
the slaves. Another point is with regard to Arescusa, Whose 
f reedwoman has she become, seeing she would not accept the pur- 
chaser as her patron ? Could she choose the legatee (although she 
did not release her) or the heir as patron ? There is no question 
as to the other two, for the heir actually enfranchised them. I 
gave this opinion : I have always concurred in the view of Julian 
that action on the contract does not fall by manumission ; con- 
sequently the fact that the purchaser has released Arescusa does 
not extinguish the claim competent to him against the heir on 
her account. Coming to the question of the expenses incurred 
in training the slave, I think that the action on purchase covers 
that point also, for it is not limited to the price, but includes all 
the interest the purchaser had in being maintained in possession 

The next question is. What are the purchaser's rights in regard 
to the other two slaves, whom he has been obliged to hand over 
to the heir for enfranchisement, on the hypothesis that their 
value has been considerably increased in the meanwhile by out- 
lays for training ? Paul says he can recover his outlay by the 
actio empti, for it gives full compensation for all loss he may have 
suffered by being ousted from possession (omne quod interest, etc.) ; 
but he adds that it is equitable that the vendor's liability should 
be limited to such increase in value as he might reasonably have 
had in view at the time of the sale. In L 44 Africanus suggests 
the double of the price as a reasonable limitation : possibly this 
text has been interpolated to give authority to a maximum enacted 
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euinci. plane si in tantiim excedisse proponas, ut non sit 
cogitatum a uenditore de tanta summa (ueluti si ponas agitatorem 
postea factum uel pantomimum euictum esse eum, qui minimo 
ueniit pretio), iniquum uidetur in magnam quantitatem obligari 
uenditorem, 

44. Africanus libro viii quaestionum. 

(cum et forte idem mediocrium facultatium sit : et non ultra 
duplum periculum subire eum oportet) 

45. Paulus libro v quaestionum. 

idque et luliauum agitasse Africanus refert: quod iustum 
est : sicut minuitur praestatio, si seruus deterior apud emptorem 
effectus sit, cum euincitur. 

1. Illud expeditius uidebatur, si mihi alienam aream uendideris 
et in eam ego aedificauero atque ita earn dominus euincit : nam 

by Justinian. By a constitution in C. vii. 47. 1 he fixed the 
highest measure of damages in contractual obligations for a specific 
subject at the double, in order to expedite the settlement of 
claims for damages on account of breach: Sancim/us itaque in 
omnibus casxbiis, qui certain Jiabent quantitatem uel naturam, ueluti 
in uenditionihus et locationibus et omniJnis contractibus, hoc quod 
interest diq^li quantitatem minime excedere. There is some doubt 
as to what simplum Justinian had in view when he fixed the 
duplum as the limit of damages; he may either have meant 
what Africanus seems to indicate here, that the purchaser was 
in no case to recover more than double the purchase money, or 
possibly that the claim must not exceed the double of the market 
value. If he intended the latter, the enactment is singularly 
vague, for it leaves open all questions as to the time and place 
to be looked to in fixing the value. 

In L. 45 pr. and in D. 21. 2. 70 it is clearly stated that, if 
the property has fallen in value between the date of the contract 
and the time of eviction, the seller is not bound to repay the 
actual amount of the purchase money, but only the diminished 
value : euicta re ex empto actio non ad pretium duntaxat redjn- 
endiaii, sed ad id, quod interest , competit: ergo et si minor esse 
coepit, dainnum emptoris erit. 

Pothier contends that the purchaser is always entitled in case 
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of the slave. No doubt one can imagine cases where the value 
has risen to such a sum as the seller cannot have had in con- 
templation ; suppose, for instance, that eviction has taken place 
in the case of a slave who was sold for a trifle after he has been 
trained as a charioteer or a stage-player, it does not seem equitable 
that the seller should be liable for so considerable a sum, 

44. Africanus. 

' (for he may be a person of slender means : and his liability 
should be limited to double the price) 

45. Paul. 

Africanus reports that Julian came to the same conclusion ; 
and it is the right view : similarly the compensation payable 
on eviction diminishes if the slave has fallen in value in the 
purchaser's hands. 

1. There seemed less room for doubt in the following case : 
you sold me a building site belonging to another person, and 

of eviction to recover the price in full, even though the article 
has meanwhile deteriorated, because the obligations of the buyer 
and seller are reciprocal, and it would be inequitable that the 
seller who is in default in not making a good title should be 
allowed to pocket part of the price. He explains the texts above 
cited as referring not to the price, which is a constant quantity, 
but to the buyer's interest in the maintenance of his possession, 
which rises and falls according as the value of the article is en- 
hanced or diminished {Vtnte, §§ 69, 130 sq.). The French Code 
faithfully reproduces his point of view in art. 1631 : the seller 
must restore the entire price, whether the loss of value or de- 
terioration is due to the fault of the purchaser or to inevitable 
accident. But there is no warrant in the texts for separating the 
buyer's interesse from his claim for return of the price as if they 
were subject to diflferent rules ; on the contrary, it is laid down 
repeatedly that the quod interest is the true and only measure 
of the indemnity which the evicted purchaser can claim by 
the actio empti, e,g, C. viii. 44. 23 ; D. 21. 2. 8; ib. 15; 
ib. 60. 

In L. 45, § 1 we have a qualification of the rule that the ccciio 
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quia poBsim petentem dominum, nisi impensam aedificiorum 
soluat, doli mali exceptione Bummouere, magis est, ut ea res ad 
periculum uenditoria non pertineat. quod et in Beruo dicendum 
est, si in seruitutem, non in libertatem euinceretur, ut dominus 
mercedes et impensas praestare debeat. quod si emptor non 
possideat aedificium uel seruum, ex empto habebit actionem, in 
omnibus tamen his casibus, si sciens quis alienum uendiderit, 
omnimodo teneri debet. 

2. Superest tertia deliberatio, cuius debet esse liberta Arescusa, 
quae recusat emptorem. et non sine ratione dicetur eius debere 
effici libertam, a quo uendita est, id est heredis, quia et ipse ex 
empto actione tenetur : sed hoc ita, si non Arescusa elegerit 
emptoris patronatum : tunc etenim et illius remanet liberta et 
ille ex empto actionem non habet, quia nihil eius interest, cum 
eam libertam habet. 

46. Paulus libro xxvi quaestionum. 

Si quis alienam rem uendiderit et medio tempore heres domino 
rei exstiterit, cogetur implere uenditionem. 

em^pti renders the seller liable to the evicted purchaser in full 
damages, including compensation for his outlays. If the purchaser 
was in }>on(u Jldei possession when the true owner raised his 
uindicatio, he could claim repayment of any necessary or beneficial 
expenditure on the subject as a condition of yielding up the 
possession, and make the claim effectual by retention, cp. Inst. 
ii. 1. 30-32. If he neglected to do so, he had no recourse against 
the vendor, who could defeat his claim by an exceptio doli. But 
he might be unable for various reasons to make any demand upon 
the evicting owner, e,g, because he had never obtained possession, or 
where he bought a putative slave and was ousted from the posses- 
sion, not at the suit of a third person, but through the supposed 
slave proving his freedom (si in libertatem euhweretur) ; in such 
cases his remedy is against the seller as his author. And finally, 
if the seller acted in bad faith by selling in the knowledge that he 
had no title, he is liable omnimodo (i.e. * whether there is a right 
of retention against the party evicting or not,* or possibly * with- 
out any restriction of the liability '). See C. viii. 44. 9 ; ib. 1 6 ; 
Pothier, Vente, §§ 133-137. 
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after building on it I am evicted by the true owner ; now, as I 
am in a position to make an effectual answer to his action by 
pleading bad faith, unless he offers to pay my outlay on the 
buildings, it seems reasonable that the risk of the outlay should 
not fall upon the seller. In the same way, when I am deprived 
of the possession of a slave, not by his establishing his freedom 
but because he is claimed by the rightful owner, the latter is 
bound to indemnify me for advances and outlays. But if the 
buyer is not in possession of the house or slave, he will be 
allowed an action on purchase. Yet in all these cases, if the 
seller knew that he was selling what belonged to another, he 
must be held liable in every event 

2. There remains the third question, Under whose patronage 
is Arescusa to be since she will not acknowledge the purchaser 
as patron ? The most reasonable view is that she should become 
the freedwoman of the man who sold her, that is to say of 
the heir, because he is liable under the action on purchase: 
provided always she does not choose to have the purchaser 
for patron : for if she .does, she remains his freedwoman, and 
he cannot maintain the action on purchase, because he has no 
interest now that he has the rights of a patron over Arescusa. 

46. Paul. 

A person who has sold a thing belonging to another, and has 
subsequently succeeded as heir to the owner, will be compelled 
to implement the sale. 

It might be contended (L. 45, § 2) that the heii had renounced 
the rights ot patronattis by selling Arescusa and aHowing the buyer 
to manumit her. The answer (says Fothier) is that he has not 
surrendered the right absolutely, but only in favour of a par- 
ticular person. If Arescusa declines to have the purchaser as 
patron, the rights in question are held to revert to the seller, 
who is now liable to the purchaser in respect of their loss. Cp. 
D. 21. 2. 26. 

L« 46. A rei uindicatw by the seller on the strength of his 
new title will be defeated by the purchaser pleading the sale 
and delivery (exceptio reiiterulitae et traditae). Cp. D. 21. 3. 1, 1, 
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47. Paulus libro vi responsorum. 

Lucius Titius accepta pecunia ad materias uendendas sab 
poena certa, ita ut, si non integras repraestauerit^ intra statu ta 
tempora, poena conueniatur,^ partim datis materiis decessit : cum 
igitur testator in poeuam commiserit neque heres eius reliquam 
materiam exhibuerit, an et in poenam et in usuras conueniri 
possit, praesertira cum emptor mutuatus pecuniam usuras grauis- 
simas expendit ? Paulus respondit ex contractu, de quo quaeritur, 
etiam heredem uenditoris in poenam conueniri posse, in actione 
quoque ex empto officio iudicis post moram intercedentem 
usurarum pretii rationem haberi oportere. 

48. ScAEUOLA libro 11 responsorum. 

Titius heres Sempronii fundum Septicio uendidit ita: 'fundus 
Sempronianus, quidquid Sempronii iuris fuit, erit tibi emptus 
tot nummis ' uacuamque possessionem tradidit neque fines eius 
demonstrauit : quaeritur, an empti iudicio cogendus sit ostendere 
ex instrumentis hereditariis, quid iuris defunctus habuerit et 
fines ostendere. respondi id ex ea scriptura praestandum, quod 



Marcellits scribity si alienum fundum uendideris et tuuvi posiea 
factum petas, liac te exceptixme recte repellendum. Scd et si dominus 
fundi heres uenditori exsistat idem erit dicendum, Pothier, § 165. 
L. 47. — On receiving the price, Titius bound himself to pay 
a stipulated penalty in case of failure to deliver the materials by 
a certain date, not in lieu of his obligation but to corroborate it. 
Could his heir be sued, if default were made, both for the penalty 
and for interest on the price ? The answer is : he can be sued 
for the penalty ex contractu de quo quaeritur, i.e, in virtue of the 
stipuhition for the penalty above mentioned ; and, moreover, when 
the actio ex empto is raised, the judge will take into account the 
interest on the purchase-money from the date when delivery 
should have been given. These are separate claims, and are 
enforceable by separate actions ; there is therefore no question of 
eonsumptio actimiis. Observe that the expiry of the period 
specified for the execution of the contract is here treated as 
equivalent to a formal demand for payment, according to the 

* rcpracsentauorit ? (CvJ.) *'' committatur ? 
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47. Paul. 

Lucius Titius received payment for building material sold 
subject to a certain penalty, which was to be incurred in case he 
did not deliver the whole quantity within a fixed period, and he 
died after delivering only part of it : seeing that the deceased has 
incurred the stipulated penalty, and his heir has failed to supply 
the rest of the material, can the heir be sued both for the penalty 
and interest on the price, especially if the buyer borrowed the 
money and has to pay heavy interest ? Paul's opinion was that 
the heir also could be competently sued for the penalty under 
the agreement in question ; and further, in the action on 
purchase, it was the duty of the judge to allow interest on the 
price from the date when the delay began. 

48. SCAEVOLA. 

Titius, the heir of Sempronius, sold a piece of land to Septicius 
on these terms, * The estate of Sempronius, with all such rights 
as he enjoyed, shall be yours by purchase for so much,' and gave 
him full possession without pointing out its boundaries : the 
question was put whither Titius can be compelled by the action 
on purchase to show from the title deeds the extent of the 
deceased's right and to point out the bounderies. I answered 
that under such a clause the parties were bound to give effect to 

maxim r/iVs interpcllat pro homine\ default in that case was 
called mara ex re. It is disputed whether, in all cases where 
the date of payment was definitely fixed by the contract or by 
law, the debtor was held to be in mora as soon as it passed 
without payment. Where the sum or the date was uncertain, 
the creditor was bound as a rule to make a demand at a suitable 
time and place, cp. p. 222 ; and failure to comply with the 
demand is described as mora ex persona. 

Recent authorities, however, incline to the view that mora 
regularly presupposes (1) a demand made and (2) culpable 
default of the debtor, and that a debt piyable at an appointed 
date forms no exception to the rule. (Cf. Windscheid, ii. § 278 ; 
Girard, p. 634 sq.) 
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sensisse intelleguntar : quod si non appareat, debere uenditorem 
et instrumenta fundi et fines ostendere : hoc etenim contractui 
bonae fidei consonat. 

49. Hermooenianus libro 11 iuris epitomarunL 

Qui per collusioneni imaginarium colonum circumueniendi 
emptoris causa subposuit, ex empto tenetur nee defenditur, si, 
quo facilius excogitata fraus occultetur, colonum et quinquennii 
pensiones in fidem suam recipiat. 

1. Pretii, sorte licet post moram soluta, usurae peti non 
possunt, cum hae non sint in obligatione, sed officio iudidfi 
praestentur. 

50. Labeo libro ly posteriorum a lauoleno epitomatorum. 

Bona fides non patitur, ut, cum emptor alicuius legis beneficio 
pecuniam rei uenditae debere desisset antequam res ei tradatur, 
uenditor tradere compelletur^ et re sua careret.^ possessione 
autem tradita. futurum est, ut rem * uenditor aeque amitteret, 
utpote cum petenti earn rem [emptor exceptionem rei uenditae 
et traditae opponere possit nee perinde sit, quasi eam rem] 
petitor ei neque uendidisset neque tradidisset. 

L. 49 pr. — Five years was a common period for a lease of 
lands. 

§ 1. Equitable Interest. — Interest was generally due on the 
unpaid price from the date of delivery (see L. 13, § 20, supra 
p. 178), although no demand for payment (interpellatio) had 
been made by the seller; for the obligation to pay interest 
in this case is not a result of wora in the technical sense 
(mora fieri intelligitur ... si interpellahis opportune loco non 
solverit, D. 22. 1. 32), but is grounded on equity. Pothier 
draws this distinction : if the thing sold produces fruits natural 
or civil, interest is due from the time of delivery ; if it does not, 
interest is due only from the date of the formal demand for 
payment (§ 283 sq.): and the French Civil Code, art. 1652, 
has adopted his view, but it is doubtful if the rules there 
stated are in harmony with the authorities as a whole, though 
they receive some support from this text and from C. iv. 49. 13, 

^ compellatur. ^ carere. ' et pecuniain tnt. 



so.] XIX. I. DE ACTIO NIBUS EMPTI UENDITL 223 

what may be inferred to have been their intention : but, if that 
cannot be made out, the seller ought to exhibit the titles and 
point out the boundaries, these being natural incidents of a 
contract of good faith. t 

49. Hermogenian. 

A seller is liable by the action on purchase for falsely putting 
forward as tenant a person with whom he has an arrangement 
in order to defraud the purchaser, and it does not shield him if, 
the better to conceal the fraudulent scheme, he becomes surety 
for the tenant and his rent for five years. 

1. No action vdll lie for interest on the price, if the principal 
sum has once been paid although after some delay, because 
interest is not a ground of action by itself, but is awarded at the 
discretion of the judge [in the action on the contract]. 

50. Labeo. 

It is inconsistent with good faith that, where the purchaser's 
obligation to pay the price of the subject is extinguished by force 
of statute before delivery is made, the seller should be compelled 
to deliver and so to sacrifice his property. But if the possession 
has been transferred, the consequence is that the seller loses both 
the subject and its price, because if he sues for the subject the 
purchaser can meet him with the equitable plea that it was sold 
and delivered, — a very different case from that of a pursuer who 
has not sold and given delivery. 

and iv. 54. 5. It is laid down here that, if the seller has once 
accepted payment of the price without interest for the period sub- 
sequent to delivery, he cannot bring a separate action to recover 
the interest, because it is payable not on any special ground of 
obligation, but in the ordinary action for the price, as the judge 
hi the exercise of his equitable discretion may direct. An over- 
sight of the creditor or an omission of the judge cannot be 
rectified. Cp. D. 16. 3. 24. 

L. 50. Effect of release of one Party. — This lex refers to 
the case where a statute in favour of debtors relieves the buyer 
of his obligation to pay the price ; there may be an allusion to 
rwaajt tabulae. Labeo observes that in these circumstances the 
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51« Labeo libro v. po8terioram a Tauoleno epitomatorum. 

Si et per emptorem et uenditorem mora fuisset, quo minus 
uinum praeberetur ^ et traderetur, perinde esse ait, quasi si per 
emptorem solum stetisset: non enim potest uideri mora per 
uenditorem emptori facta esse ipso moram faciente emptors. 

1. Quod si fundum emisti ea lege, uti des pecuniam kalendis 
luliis, et si ipsis calendis per uenditorem esset factum, quo minus 
pecunia ei solueretur, deinde per te staret quo minus solueres, 
uti posse aduersus te lege sua uenditorem dixi, quia in uendendo 
hoc ageretur, ut, quandoque per emptorem factum sit, quo minus 

« 

seller is entitled on equitable grounds to retain the subject 
sold, if it has not been delivered, and to resist an action for 
delivery ; but he has no remedy, if he has already given delivery : 
in fact, he applies the maxim in "pari causa melior est condido 
possidentis. The translation follows the text proposed by 
Mommsen : he supplies ' et peciiniam ' on the authority of 
the Bdsilika in order to explain ' aeqiie* and in the clause 
within brackets (which has long been adopted by most editors 
to supply an obvious lacuna in the MSS.) he alters the traditional 
reading by putting * nee perinde sit ' for * ut perinde habeaturJ 
Some writers, retaining the traditional text, maintain that Labeo 
meant to decide both cases in the same way from the standpoint 
of bo7ia Jid-cs. The connection of ideas is then as follows : where 
delivery has been made, the strict legal effect would be (Juturuin 
est) that the seller would lose his property without getting an 
equivalent, because the buyer could meet his <ictio Fubliciana 
with the exceptio rei uenditac et traditae ; and so, to avoid this 
inequitable result, the case is to be dealt with as if there had 
been no sale and no delivery, that is to say, the buyer is not to 
be allowed the excej)tio as an answer to the seller claiming the 
property as his. This explanation requires us to give a conditional 
(not a future) sense to fiUurum est, and to make the i^^-clause 
a consequence depending upon these words. But the grammar is 
not easy, and there appears to be no authority for the conclusion 
reached. See Bechmann, Kavf \, p. 598 sq. 

This decision is relied on by those who hold the rule of risk 
in sale to be inequitable (cp. Girard, p. 535). 

* probaretur? ^Faber.) 
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51. Labeo. 

If the seller and buyer are jointly responsible for delay in 
supplying and delivering wine, the case is dealt with as if the 
delay had been due to the buyer solely ; for it cannot be held 
that the buyer has been prejudiced by the seller's delay when 
he has himself contributed to the delay. 

1. If you bought a piece of ground on the condition that you 
should pay the price on the 1st of July, and if payment was 
rendered impossible on that date by the seller's fault and on a 
subsequent date by your default, the seller can in my opinion 
put the condition in force against you, because the bargain made 
at the time of the sale was that as soon as the buyer was in 
default in paying the price he should incur the stipulated 

L. 51. Simultaneous and successive 'mora.' — Where both 
parties are in mora at the same time, the default of the one is 
set ofT against the default of the other, and none of the usual 
consequences ensue (D. 16. 2. 18 pr.). Where there is delay 
by the creditor and the debtor successively, the true principle 
is that, the party who is last in delay must bear the con- 
sequences. Suppose the buyer has made a requisition for 
delivery, and so put the seller in mora^ and thereafter, when the 
seller tenders the article, the buyer refuses to accept delivery ; 
the result is that the seller's mora is purged {jpost moram offerendo 
jnirgat moram, D. 45. 1. 73, 2), and the buyer being now in 
mora must bear all risk. On the other hand, si per emptorem 
mora fuissety deinde, cum omnia in integro essent uenditor moram 
adhibuerit, cum posset se exsoluere, a^quum est posteriorem moram 
uenditori nocere (D. 18. 6. 17). 

The case figured in § 1 is a sale subject to a, lex commissoria 
(see p. 16 sq.): the buyer engages to pay on 1st July, but 
cannot find the seller or any authorised agent to whom he can 
make payment, or his tender of payment is refused for some 
reason ; subsequently, when the seller has returned, or has waived 
his objection, the buyer is out of the way, or for some other 
reason fails to pay : Labeo holds that the buyer has lost his 
rights under the contract. His only safety, it would appear, is 
to hold himself in readiness to pay whenever payment becomes 
possible. The last sentence qualifies the decision : the seller is 
guilty of fraud if he purposely kept out of the way on the 1st 

15 
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pecuniam 8oluat, legis poenani patiatur. hoc ita uerum puto, 
nisi si quid in ea re uenditor dolo fecit. 

52. ScAEVOLA libro Yii digestorum. 

Creditor fundum sibi obligatum, cuius chirograpba tributorum 
a debitore retro solutorum apud se deposita habebat, uendidit 
Maeuio ea lege ut, si quid tributorum nomine debitum asset, 
emptor solueret : idem fundus ob causam eorum tributorum, quae 
iam soluta erant, a conductore saltus, in quo idem fundus est, 
uenit eumque idem Maeuius emit et pretium soluit : quaesitum 
est, an empti iudicio uel aliqua ^ actione emptor a uenditore con- 
sequi possit, ut solutionum supra scriptarum chirograpba ei dentur. 
respondit posse emptorem empti iudicio consequi ut instrumenta 
de quibus quaereretur exhibeantur. 

1. Praedium aestimatum in dotem a patre filiae suae nomine 

with the intention of demanding payment at a time when he 
knew the buyer would be unable to meet his demand. 

The buyer would have been safe if, on failing to effect pay- 
ment, he had ' consigned,' or ' paid into court,' in the Roman 
fashion, by sealing up the money and depositing it in a temple, 
church, or other place of deposit authorised by the court 

Payment. — Comparatively little is said in these Titles about 
payment (see Index under ' payment ' and ' price'), because in the 
Soman scheme it is one of the modes of extinguishing obligations 
in general, and is discussed under that head in Imt iii. 29, and 
at length in Big, 46, title 3, Dt solutionibtts et liberationibtis : 
summarised in Girard, p. 671 sq., and Eoby, ii. p. 49 sq. 

Benjamin (pp. 802-804) remarks on the resemblance between 
the civil law and the common law rules as to payment and 
tender. The Sale of Goods Act merely provides (§ 27) that it 
is the duty of the buyer to accept and pay for the goods in 
accordance with the terms of the contract, and (§ 28) that, 
unless otherwise agreed, payment and delivery are concurrent 
conditions: for the rest (under § 61 (2)), the rules of the 
common law still apply on such matters as demand or notice not 
required unless stipulated for ; payment to agent ; buyer's right 
to appropriate payments; tender. See Benjamin, pp. 759—801. 

The English law about payment by a stranger to the contract 

^alia quat {Mom.) 
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penalty. I take for granted, of course, that the seller has not 
acted fraudulently in the premises. 

52. SCAEYOLA. 

A creditor, who held a mortgage over certain lands and had 
in his keeping the receipts for former payments of land-tax by the 
debtor, sold the lands to Maevius, under the condition that the 
purchaser should pay the arrears of land-tax, if any. The same 
lands were thereafter put up for sale by the tax-farmer of the 
district within which they lay on account of the taxes already 
paid, and Maevius purchased them and paid the price. The 
question was asked, Can the purchaser by an action on purchase 
or other proceeding compel the seller to give up to him the 
vouchers for payments above mentioned ? The answer was that 
the purchaser can obtain exhibition of the documents in question 
by the action on purchase. 

1. It is found that a subject which was valued and conveyed 

deserves mention, as two views have been expressed on high 
authority as to its efl'ect, and the question seems to be still 

■ 

bpen. Parke, B., summed up the cases thus in Simpson (1855) 
10 Ex. 845: payment by a third person * is not sufficient to 
discharge a debtor unless it is made by the third person as 
agent for and on account of the debtor, and with his prior 
authority or subsequent ratification.' But Willes, J., dis- 
approved in Cook V. Lister (1863) 13 C.B. N.S. at p. 594, 
observing that the above opinion was 'contrary to the rule of 
the civil law. Debitoreiii ignarum sen ctiam inuitum solvendo 
liber are possumus, ... If assent were necessary and the inuitum 
of the civil law is to be excluded from ours, then I say . . . 
that the assent of the debtor ought to be presumed.' 

The civil law is tersely stated in D. 46. 3. 53: Solvere pro 
ignorante et invito cuique licet] and the creditor cannot refuse 
payment offered by a third person (D. ib. 72, 2). The law of 
Scotland is to the same effect: Bell, Prin, § 557. 

L. 52 pr. — The tax-farmer of the district (conductor saltus 
sc. publici, i.e. publicanus) sold the lands for alleged arrears of 
land-tax ; and Maevius requires the receipts which are in the 
mortgagee's possession to disprove the allegation. 

§ 1. Cp. D. 23. 3. 10, 5, aestimcUlo enim pro nenditione e^: 
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datum obligatum creditori deprehenditur : quaesitum est, an 
filius, qui hereditatem patris retinet, cum ab ea se Glia 
abstinuisset dote contenta actione ex empto teneatur, ut a 
creditore lueret et marito liberum praestaret. respondit teneri. 

2. Inter uenditorem et emptorem militiae ita conuenit ut 
salarium, quod debeatur ab ilia persona, emptor! cederet: 
quaesitum est, emptor militiete quam quantitatem a quo exigere 
debet et quid ex eiusmodi pacto uenditor emptori praestare 
debeat. respondit uenditorem actiones extraordinarias eo nomine 
quas haberet praestare debere. 

3. Ante domum mari iunctam molibus iactis ripam constituit, 
et uti ab eo possessa domus fuit Gaio Seio uendidit : quaero, an 
ripa, quae ab auctore domui coniuneta erat, ad emptorem quoque 
iure emptionis pertineat. respondit eodem iure fore uenditam 
domum, quo fuisset priusquam ueniret. 

53. Labeo libro i pithanon. 

Si mercedem insulae accessuram esse emptori dictum est, 
quanti insula locata est, tantum emptori praestetur. Paulus: 
immo si insulam totam uno nomine locaueris et amplioris 
conductor locauerit et in uendenda insula mercedem emptori 
cessuram esse dixeris, id accedet, quod tibi totius insulae con- 
ductor debebit. 

1. Si eum fundum uendidisti, in quo sepulcrum habuisti, nee 
nominatim tibi sepulcrum excepisti, parum babes eo nomine cau- 
tum. Paulus : minime, si modo in sepulcrum iter publicum transit. 

2. Si habitatoribus habitatio lege uenditionis recepta est, 

the husband to whom property is conveyed at a valuation in 
name of dowry is in the position of a purchaser. The heir 
must therefore discharge the burden. See note, pp. 143, 144. 

§ 2. Militia (i.e. a service, post, or office in the imperial court) 
could be the subject of sale, legacy, or pledge, or, more correctly, the 
interest in it could be assigned ; militia quae uendi tiel ad hered^s 
transmitti potest (C. viii. 14. 27). The sale of the higher offices 
was prohibited (C. ix. 27. 6). Extrax)rdinari<te actiones under 
the formulary system were not competent to an ordinary index ; 
the jurisdiction was confined entirely to the magistrate. 
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bj a father as part of his daughter's dowry is burdened with a 
mortgage. The query was put whether a son who has entered into 
possession as his father's heir — the daughter, satisfied with her 
dowry, having renounced her rights — can be compelled by the action 
on pui'chase to redeem the subject from the creditor and convey it 
unencumbered to her husband. The answer was in the affirmative. 

2. The seller and purchaser of the profits of an office having 
agreed that the pay due to the holder should pass to the pur- 
chaser, the question was raised how much the purchaser could 
exact and from whom, and what the obligations of the seller 
to the purchaser were in virtue of such an agreement. The 
opinion given was that the seller is bound to assign the special 
actions to which he has right. 

3. A man built an embankment with a foundation of masonry 
in front of his house, close to the sea ; he then sold the house to 
Gains Seius ' as it had been possessed by him ' : I put the ques- 
tion, Does the embankment, which was connected with the house 
by the seller, also pass to the purchaser in virtue of the sale ? 
The answer was : the sale will carry all the appurtenances that 
belonged to the house before it was sold. 

53. Labeo. 

If the buyer has got an assurance that the rents of a block of 
houses shall pass as an accessory, the whole of the rents must be 
handed over. Paul remarks : if, however, you have let the whole 
block to one tenant, who has sublet for a higher rent, and you 
have promised the rent as an accessory when selling the block, 
the amount of the accessory will only be the sum payable by the 
lessee of the whole block. 

1. If you have sold a piece of ground which contains your 
burial-place, without expressly reserving your right of burial, you 
have failed to preserve your right. 'Not at all,' says Paul, 
' provided a pubUc road leads to the burial-ground.' 

2. If one of the terms in the sale of a block of houses is a 



L. 53, § 2. — Compare D. 19. 2. 25, 1. For the servitude of 
haintatio see Inst. ii. 5. 5, and IHgest 7. 8, 10 sq. ; it was of an 
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omnibus in ea habitantibus praeter dominum recte recepta 
habitatio est. Faulus : immo si cui in ea insula, quam 
uendideris, gratis habitationem dederis et sic receperis : * habitat- 
oribus aut ^ quam quisque diem conduct um habet/ panim caueris 
(nominatim enim de his recipi oportuit) itaque eos habitatores 
emptor insulae habitatione impune prohibebit. 

54. Labeo libro 11 pithanon. 

Si seruus quem uendideras iussu tuo aliquid fecit et ex eo cms 
fregit, ita demum ea res tuo periculo non est, si id imperasti, 
quod solebat ante uenditionem facere, et si id imperasti, quod 
etiam non uendito seruo imperaturus eras. Paulus ; minime : 
nam si periculosam rem ante uenditionem facere solitus est, culpa 
tua id factum esse uidebitur : puta enim eum fuisse seruum, qui 
per catadromum descendere aut in cloacam demitti solitus esset. 
idem iuris erit, si cam rem imperare solitus fueris, quam prudens 
et diligens pater familias imperaturus ei seruo non fuerit. quid 
si hoc exceptum fuerit? tamen potest ei seruo nouam rem 
imperare,* quam imperaturus non f uisset, si non uenisset : ueluti 
si ei imperasti, ut ad emptorem iret, qui peregre esset : nam certe 
ea res tuo periculo esse non debet, itaque tota ea res ad dolum 
malum dumtaxat et culpam uenditoris dir^enda est. 

1. Si dolia octoginta accedere fundo, quae infossa essent, 

alimentary character, like the privilege now sometimes granted 
to persons in reduced circumstances of occupying a suite of 
apartments or a house rent-free. The right was for life, and was 
not lost by non-user or capitis deminutio minima, Justinian first 
raised it to the rank of a proper servitude (C. iii. 33. 13). He 
allowed the hdbitator to let the house. 

If the conjecture ad be adopted, the reason why the gratuitous 
grantees of the right are not protected by the special clause of 
reservation is that they have no lease for a fixed term. But the 
MSS. reading aut is supported by the Basilika, and is probably 
right, the point being that the particular individuals should have 
been named. 

iftdT {ffuseh,) 

' quod si hoc exceptum fuerit, etiam potest ei seruo nouam rem imperare. item 
potest ei eam rem imperare ? {Mom. ) 



L 54.] XIX. I. DE ACTIO NIB US EMPTI UENDITL 23 T 

reservation of the right of the occupants to continue to dwell 
there, that duly secures all the occupants except the owner. 
But, according to Paul, if you have granted a man a right to 
free quarters in the block you have sold, and have made a 
reservation in these terms : * in favour of the occupants or till 
the expiry of each man's lease,' the reservation is ineffectual (for 
the persons should have been designated by name), and so they 
may be deprived of their right by the purchaser without redress. 

54. Labeo. 

If you order a slave whom you have sold [but not delivered] 
to do something, and he breaks his leg in doing it, the risk falls 
upon you unlesd the order be such as he was. wont to carry out 
before the sale, and such as you would have given although you 
had not sold him. * Not at all,' says Paul ; ' for if he was 
accustomed to do dangerous work before the sale, it will be held 
that you were in fault : if, for example, he was used to going on 
the tight-rope, or being let down into sewers. The same will 
apply if you have been in the habit of imposing tasks which a 
careful and circumspect master would not have set to that 
slave. But how if a reservation was made with reference to 
this ? Still the master may order the slave some new duty 
which he would not have laid on him if he had not sold him, 
for instance, to go to the purchaser who is abroad : now, that 
should certainly not be at your peril. Thus the sole criterion in 
all such cases is whether there has been wilful misconduct or 
fault on the part of the seller. 

1. If the seller has promised to give along with the land 

L« 54 pr. — As to custodia by the seller pending delivery, 
see p. 72 ante. The real question always is, as Paul observes, 
Was the work so dangerous that no man of ordinary prudence 
would have set his slave to do it ? 

§ 1. In the first case the seller engages to furnish 80 out of a 
larger number ; it is a sale of indeterminate corpora^ and there- 
fore it is an implied condition that the vats actually delivered 
shall be in good order. In the second case the vats are specific- 
ally ascertained, and here the seller is not responsible for patent 
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dictum erit, et plura erunt quam ad eum numerum, dabit 
emptor! ex omnibus quae uult, dum integra det : si sola octoginta 
sunt, qualiacumque emptorem sequentur nee pro non int^ris 
quicquam ei uenditor praestabit. 

55. PoMPONius libro x epistularum. 

Si seruus, qui emeretur uel promitteretur, in hostium potestate 
sit, Octauenus magis putabat ualere emptionem et stipulationem, 
quia inter ementem et uendentem esset commercium: potius 
enim difficultatem in praestando eo inesse, quam in natura,^ 
etiamsi, officio iudicis sustinenda esset eius praestatio, donee 
praestari possit. 

defects which the buyer's inspection should have revealed to 
him. 

L. 55. — The circumstances which justify the judge in inter- 
posing to grant time or a stay of proceedings till performance 
becomes possible are not detailed : it may, however, be assumed 

^ quam eum non esse in rerum natura {Morni,) 
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80 vats which are sunk in the ground, and it is found there are 
more than that number, he may give the purchaser any of the lot 
he pleases, so long as they are sound ; but if there are exactly 
80, they will pass to the purchaser, let their condition be what 
it may, and the seller will not be responsible for broken ones. 

55. POMPONIUS. 

If a slave, who has been taken captive by the enemy, is sold 
or promised by stipulation, Octavenus would hold the sale or 
stipulation valid, there being commerdum between the buyer 
and seller; for the difficulty lies not so much in the nature 
as in the performance of the obligation, although the judge ought, 
in the exercise of his discretion, to grant delay of performance 
till it becomes possible. 



that it was essential that both parties should have been in 
excusable ignorance of the obstacle to performance when they 
entered into the contract. The phrase diffundtas in praestando 
shows that the case stated was not regarded as one of absolute 
but only of relative impossibility. Cp. D. 45. 1. 73. 
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PREFATORY NOTE. 

The scope of the Act is explained in the following Memorandum 
attached to it when it was before Parliament as a Bill in 1892 : — 

' 1. This Bill is drafted on the same lines as the Bills of Exchange Act, 
1882. It endeavours to reproduce as exactly as possible the statutory 
and common law rules relating to the sale of goods, leaving any amend- 
ments that may seem desirable to be introduced at a later stage.' 

' 2. The Bill is almost entirely a reproduction of the common law. 
With the exception of the Statute of Frauds, the legislative enactments 
relating to the sale of goods deal only with isolated points of not much 
general importance. In so far as such enactments deal solely with the 
law of sale they have been reproduced in the Bill ; but where they 
relate mainly to some different subject-matter, and deal only incident- 
ally with the law of sale, or where they affect only certain specified 
classes of goods, they have been covered by saving clauses. If the 
whole law of contract was codified the present Bill would form a single 
chapter in the Code. In accordance with this principle, no attempt is 
made to reproduce the effect of cases, which, though arising out of sales, 
merely illustrate principles common to the whole law of simple contracts. 
A similar course was observed with regard to the Bills of Exchange Act, 
1882. 

' 3. The Bill does not extend to Scotland.^ The law of Scotland with 
respect to the sale of goods differs in many important respects from the 
law of England. Hence a merely codifying Bill could not extend to 
both countries. For example — 

* (a) The Statute of Frauds (29 Car. ii. c. 3, s. 17, as amended by the 

9 Geo. IV. c. 14, s. 7) does not extend to Scotland. 
' {b) In England the property in goods passes under a contract of sale 
as soon as the parties intend it to pass, whether the goods be 
delivered or not. In Scotland the rule of the civil law prevails, 
and the property in goods sold does not pass until delivery. 
It has, however, been pointed out by Lord Blackburn ^ that 
since the 19 & 20 Vict. c. 60, s. 1, this distinction is of not 
much importance, for whenever the property would pass in 
England, the buyer in Scotland acquires a jus ad rem, though 
not a jus in rem. The goods are at the buyer's risk, and the 

' The Act extends to Scotland. The necessary changes were made by (1) a 
number of saving clauses and (2) certain new clauses confined to Scotland, of whit^h 
sections 11 (2), 40, 59, and part of 62 (the interpretation clause) are the most 
important. 

• See Blackburn, Sale, p. 242 sq., where the differences between the civil and the 
common law are discussed at some length. 
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seller's creditors cannot attach them ; see M'Bain v. Wallace, 
6 App. Cas. 888. 

* (c) Certain stipulations which in England would only he treated as 

warranties are treated in Scotland as conditions, so that where 
an English huyer could only treat the hreach of the stipulation 
as a ground of damages, a Scotch huyer might he entitled to 
rescind the contract; Couston v. Ckapman, L. R. 2 Sc. App. 260. 

* {d) In England when goods are ordered from a manufacturer, as 

such, there is an implied warranty that the goods supplied 
shall be of his own make. In Scotland there is no such 
warranty ; Johnson v. Railton, 7 Q. B. D. at pp. 445, 465. 
' {e) The English rule as to sales in market overt does not apply in 
Scotland. 

* (/) The seller's lien in Scotland is regulated by the Statute 19& 20 

Vict. c. 60, ss. 2 and 3.' 

To facilitate comparison, cross-references are given to the preceding 
text and notes. Reference numbers attached to a rubric relate to the 
section generally ; if attached to a particular clause or word, that 
indicates that the corresponding passage is similarly limited. 

In comparing the Act with the above Titles from the Digest, the 
following points should be noted : — 

(a) The Act is confined to the sale of Goods, which mean in 
England ' Chattels personal other than things in action and 
money/ and in Scotland * all corporeal moveables except money ' 
(see def., in § 62). The Roman contract covers every possible 
subject-matter of sale, whether moveable, immoveable, or in- 
corporeal. 
{b) The Act by § 61 (2) saves the rules of the common law, 
including the law merchant, so far as consistent with its pro- 
visions, and particularly the general law of contract on agency, 
fraud, mistake, etc. The compilers of the Digest seem to have 
had no strict rule on the point : many cases on dolus, error, etc, 
are given in these Titles, although the principles involved are 
common to all the honaejidei contracts ; and, on the other hand, 
the general rules as to payment, the effect of conditions, 
mora, etc., seem to be assumed as known aliunde. 
(c) The most important distinction between the two systems is that 
mentioned on the preceding page under 3 (6) ; the Roman 
contract merely created personal obligations, and did not, like 
the common law contract, operate as a conveyance if the parties 
so intended. Tradiiionibus et usucapionibus dominia rerum, 
non paciis irans/eruntur. As a matter of legal construction, 
this makes a marked difference in the rules as to risk, seller's 
rights, etc. ; and it would become of substantial importance in 
questions with third parties, e.g, on the death or bankruptcy 
of the seller, or on resale by him to a second purchaser who 
obtains delivery. 
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[56 & 57 Vict.] 

CHAPTER 71. 

An Act for Codifying the Law relating to the Sale of 

Goods. [20th February 1894.] 

Be it enacted by the Queen's most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament assembled, and by the 
authority of the same, as follows : — 



PART I. 
FORMATION OF THE CONTRACT. 

Contract of Sale. 

1. Sale and agreement to 8elL—(l) A contract of sale of 
goods is a contract whereby the seller transfers or agrees to 
transfer the property in goods to the buyer for a money con- 
sideration, called the price.^ There may be a contract of sale 
between one part owner and another.^ 

(2) A contract of sale may be absolute or conditional.' 

(3) Where under a contract of sale the property in the 
goods is transferred from the seller to the buyer the contract is 
called a sale ; but where the transfer of the property in the goods 
is to take place at a future time or subject to some condition 
thereafter to be fulfilled the contract is called an agreement 
to sell. 

(4) An agreement to sell becomes a sale when the time 

^pp. 61, 62. 'P- '*^- 

' Of. Inat, iii. 23. 4 ; it appears from GaioB ill. 146 fin, that the admissibilitj of 
conditions was at one time doubted. 

i6 
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elapses or the conditions are fulfilled subject to which the 
property in the goods is to be transferred. 

2. Capacity to buy and sc//. —Capacity to buy and sell is 
regulated by the general law concerning capacity to contract, 
and to transfer and acquire property. 

Provided that where necessaries are sold and delivered to an 
infant, or minor, or to a person who by reason of mental inca- 
pacity or drunkenness is incompetent to contract, he must pay a 
reasonable price therefor. 

Necessaries in this section mean goods suitable to the 
condition in life of such infant or minor or other person, 
and to his actual requirements at the time of the sale and 
delivery. 

Formalities of thb Contract. 

3. Contract of sale, how wae/e.— Subject to the provisions of 
this Act and of any statute in that behalf, a contract of sale 
may be made in writing (either with or without seal), or by 
word of mouth, or partly in writing and partly by word of 
mouth, or may be implied from the conduct of the parties.^ 

Provided that nothing in this section shall affect the law 
relating to corporations. 

4. Contract of sale for ten pounds and upwards. — (1) A 
contract for the sale of any goods of the value of ten pounds or 
upwards shall not be enforceable by action unless the buyer 
shall accept part of the goods so sold, and actually receive the 
same, or give something in earnest ^ to bind the contract, or in 
part payment,^ or unless some note or memorandum in writing 
of the contract be made and signed by the party to be charged 
or his agent in that behalf. 

(2) The provisions of this section apply to every such 
contract, notwithstanding that the goods may be intended to be 
delivered at some future time, or may not at the time of such 
contract be actually made, procured, or provided, or fit or ready 
for delivery, or some act may be requisite for the making or 
completing thereof, or rendering the same fit for delivery. 

(3) There is an acceptance of goods within the meaning of 
this section when the buyer does any act in relation to 
the goods which recognises a pre-existing contract of sale whether 
there be an acceptance in performance of the contract or not. 

^ p. 12. 9 p. 12, 46. 
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(4) The provisions of this section do not apply to 
Scotland. 

Subject-Matter of Contract. 

5. Existing or future good8.^—{l) The goods which form 
the subject of a contract of sale may be either existing goods, 
owned or possessed by the seller, or goods to be manufactured or 
acquired by the seller after the making of the contract of sale, 
in this Act called * future goods.' 

(2) There may be a contract for the sale of goods, the 
acquisition of which by the seller depends upon a contingency 
which may or may not happen. 

(3) Where by a contract of sale the seller purports to effect 
a present sale of future goods, the contract operates as an agree- 
ment to sell the goods. 

6. Goods which haue perished.^— Where there is a contract 
for the sale of specific goods, and the goods without the know- 
ledge of the seller have perished at the time when the contract 
is made, the contract is void. 

7. Goods perishing before sale but after agreement to sell,— 
Where there is an agreement to sell specific goods, and subse* 
quently the goods, without any fault on the part of the seller or 
buyer, perish before the risk passes to the buyer, the agreement 
is thereby avoided. 

The Price. 

8. Ascertainment of price.— {1) The price in a contract of 
sale may be fixed by the contract, or may be left to be fixed in 
manner thereby agreed,* or may be determined by the course of 
dealing between the parties. 

(2) Where the price is not determined in accordance with 
the foregoing provisions the buyer must pay a reasonable price.* 
What is a reasonable price is a question of fact dependent on 
the circumstances of each particular case. 

9. Agreement to sell at valuation.^ — (1) Where there is an 
agreement to sell goods on the terms that the price is to be fixed 
by the valuation of a third party, and such third party cannot 
or does not make such valuation, the agreement is avoided; 
provided that if the goods or any part thereof have been 
delivered to and appropriated by the buyer he must pay a 
reasonable price therefor. 

* pp. 24-27. * pp. 36, 103 sq. * p. 10. « p. 11. » p. 10. 
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(2) Where such third party is prevented from making the 
valuation by the fault of the seller or buyer, the party not in 
fault may maintain an action for damages against the party in 
fault.1 

Conditions and Warranties. 

10. Stipulations as to time, — (1) Unless a dififerent inten- 
tion appears from the terms of the contract, stipulations as to 
time of payment are not deemed to be of the essence of a con- 
tract of sale.2 Whether any other stipulation as to time is of 
the essence of the contract or not depends on the terms of the 
contract. 

(2) In a contract of sale ' month ' means primd facie 
calendar month. 

11. When condition to be treated as warranty.— (1) In 
England or Ireland — 

(a) Where a contract of sale is subject to any condition to 
be fulfilled by the seller,^ the buyer may waive the 
condition, or may elect to treat the breach of such 
condition as a breach of warranty, and not as a ground 
for treating the contract as repudiated ; 

(6) Whether a stipulation in a contract of sale is a condition, 
the breach of which may give rise to a right to treat 
the contract as repudiated, or a warranty, the breach 
of which may give rise to a claim for damages but 
not to a right to reject the goods and treat the 
contract as repudiated, depends in each case on the 
construction of the contract. A stipulation may be a 
condition, though called a warranty in the contract ; * 

(c) Where a contract of sale is not severable, and the buyer 
has accepted the goods, or part thereof, or where the 
contract is for specific goods, the property in which 
has passed to the buyer, the breach of any condition 
to be fulfilled by the seller can only be treated as a 
breach of warranty, and not as a ground for rejecting 
the goods and treating the contract as repudiated, 
unless there be a term of the contract, express or 
implied, to that effect. 

(2) In Scotland, failure by the seller to perform any 
material part of a contract of sale is a breach of contract, which 

* Cp. pp. 24, 98 for principle. ^ pp 20, 225. ^ p. 89. * p. 90. 
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entitles the buyer either within a reasonable time after delivery 
to reject the goods and treat the contract as repudiated, or to 
retain the goods and treat the failure to perform such material 
part as a breach which may give rise to a claim for compensation 
or damages.^ 

(3) Nothing in this section shall afifect the case of any 
condition or warranty, fulfilment of which is excused by law by 
reason of impossibility ^ or otherwise. 

12. Implied undertaking as to title, etc,— In a contract of 
sale, unless the circumstances of the coutract are such as to show 
a different intention, there is — 

(1) An implied condition on the part of the seller that in 

the case of a sale he has a right to sell the goods, and 
that in the case of an agreement to sell he will have 
a right to sell the goods at the time when the property 
is to pass : ^ 

(2) An implied warranty that the buyer shall have and 

enjoy quiet possession of the goods : * 

(3) An implied warranty that the goods shall be free from 

any charge or encumbrance in favour of any third 
party, not declared or known to the buyer before or 
at the time when the contract is made.** 

13. Sale by description. — Where there is a contract for the 
sale of goods by description, there is an implied condition that 
the goods shall correspond with the description,® and if the sale 
be by sample, as well as by description, it is not sufficient that 
the bulk of the goods corresponds with the sample if the goods 
do not also correspond with the description. 

14. Implied conditions as to quality or fitness. — Subject to 
the provisions of this Act and of any statute in that behalf, there 
is no implied warranty or condition as to the quality or fitness 
for any particular purpose of goods supplied under a contract of 
sale, except as follows : — 

(1) Where the buyer, expressly or by implication, makes 
known to the seller the particular purpose for which 
the goods are required, so as to show that the buyer 
relies on the seller's skill or judgment, and the goods 
are of a description which it is in the course of the 
seller's business to supply (whether he be the 

' pp. 92, 119. ' pp. 15, 103 sq. » p. 52 sq. 

*p. 53. »p. 144. « pp. 82, 107. 
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manufacturer or not), there is an implied condition 
that the goods shall be reasonably fit for such purpose, 
provided that in the case of a contract for the sale of 
a specified article under its patent or other trade 
name, there is no implied condition as to its fitness 
for any particular purpose : 
(2) Where goods are bought by description from a seller 
who deals in goods of that description (whether he be 
the manufacturer or not), there is an implied condition 
that the goods shall be of merchantable quality; 
provided that if *the buyer has examined the goods, 
there shall be no implied condition as regards 
defects which such examination ought to have 
revealed : 

(3) An implied warranty or condition as to quality or 

fitness for a particular purpose may be annexed by 
the usage of trade : 

(4) An express warranty or condition does not negative a 

warranty or condition implied by this Act unless 
inconsistent therewith. 

Sale by Sample. 

15. Sale by sample. — (1) A contract of sale is a contract 
for sale by sample where there is a term in the contract, express 
or implied, to that efiTect. 

(2) In the case of a contract for sale by sample — 
{a) There is an implied condition that the bulk shall 

correspond with the sample in quality ; 
(6) There is an implied condition that the buyer shall 
have a reasonable opportunity of comparing the bulk 
with the sample ; 
(c) There is an implied condition that the goods shall be 
free from any defect, rendering them unmerchantable, 
which would not be apparent on reasonable examination 
of the sample. 
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PART II. 
EFFECTS OF THE CONTRACT. 

Transfer of Property as between Seller and Buyer. 

16. Qooda must be ascertained. — Where there is a contract 
for the sale of unascertained goods no property in the goods is 
transferred to the buyer unless and until the goods are 
ascertained. 

17. Property passes when intended to pass.—{l) Where 
there is a contract for the sale of specific or ascertained goods 
the property in them is transferred to the buyer at such time 
as the parties to the contract intend it to be transferred. 

(2) For the purpose of ascertaining the intention of the 
parties regard shall be had to the terms of the contract, the 
conduct of the parties, and the circumstances of the case. 

18. Rules for ascertaining intention. — Unless a dififerent 
intention appears, the following are rules for ascertaining the 
intention of the parties as to the time at which the property 
in the goods is to pass to the buyer.^ 

Rule 1. Where there is an unconditional contract for the 
sale of specific goods, in a deliverable state, the 
property in the goods passes to the buyer when the 
contract is made,^ and it is immaterial whether the 
time of payment or the time of delivery, or both, be 
postponed. 

Rule 2. Where there is a contract for the sale of specific 
goods and the seller is bound to do something to the 
goods, for the purpose of putting them into a 
deliverable state, the property does not pass until 
such thing be done, and the buyer has notice thereof.* 

Rule 3. Where there is a contract for the sale of specific 
goods in a deliverable state, but the seller is bound 
to weigh, measure, test, or do some other act or thing 
with reference to the goods for the purpose of 
ascertaining the price, the property does not pass 
until such act or thing be done, and the buyer has 
notice thereof. 

* p. 78. » p. 238 (c). • p. 47 sq. 
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Rule 4. When goods are delivered to the buyer on 
approval ^ or * on sale or return ' or other similar 
terms the property therein passes to the buyer : 
(a) When he signifies his approval or acceptance to the 
seller or does any other act adopting the trans- 
action ; 
(6) If he does not signify his approval or acceptance to 
the seller but retains the goods without giving 
notice of rejection, then, if a time has been fixed 
for the return of the goods, on the expiration of 
such time, and, if no time has been fixed, on the 
expiration of a reasonable time. What is a 
reasonable time is a question of fact 
Rule 5. (1) Where there is a contract for the sale of 
unascertained or future goods by description, and 
goods of that description and in a deliverable state 
are unconditionally appropriated to the contract, 
either by the seller with the assent of the buyer, 
or by the buyer with the assent of the seller, the 
property in the goods thereupon passes to the buyer.^ 
Such assent may be express or implied, and may be 
given either before or after the appropriation is made : 
(2) Where, in pursuance of the contract, the seller delivers 
the goods to the buyer or to a carrier or other bailee 
or custodier (whether named by the buyer or not) for 
the purpose of transmission to the buyer, and does 
not reserve the right of disposal, he is deemed to 
have unconditionally appropriated the goods to the 
contract. 
19. Reservation of right of disposal.^ — (1) Where there is a 
contract for the sale of specific goods or where goods are subse- 
quently appropriated to the contract, the seller may, by the 
terms of the contract or appropriation, reserve the right of 
disposal of the goods until certain conditions are fulfilled. In 
such case, notwithstanding the delivery of the goods to the buyer, 
or to a carrier or other bailee or custodier for the purpose of 
transmission to the buyer, the property in the goods does not 
pass to the buyer until the conditions imposed by the seller 
are fulfilled. 

(2) Where goods are shipped, and by the bill of lading the 

^ V- 14. * p. 47 sq. » pp. 20, 42. 
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goods are deliverable to the order of the seller or his agent, the 
seller is primd facte deemed to reserve the right of disposal 

(3) Where the seller of goods draws on the buyer for the 
price, and transmits the bill of exchange and bill of lading to the 
buyer together to secure acceptance or payment of the bill of 
exchange, the buyer is bound to return the bill of lading if he 
does not honour the bill of exchange, and if he wrongfully retains 
the bill of lading the property in the goods does not pass to him. 

20. Rish prima facie passes with property.^ — Unless other- 
wise agreed, the goods remain at the seller's risk until the 
property therein is transferred to the buyer, but when the 
property therein is transferred to the buyer, the goods are at the 
buyer's risk whether delivery has been made or not. 

Provided that where delivery has been delayed through the 
fault of either buyer or seller * the goods are at the risk of the 
party in fault as regards any loss which might not have occurred 
but for such fault. 

Provided also that nothing in this section shall affect the 
duties or liabilities of either seller or buyer as a bailee or 
custodier of the goods of the other party. 

Transfer of Title. 

21. Sale by person not the owner.^—{\) Subject to the 
provisions of this Act, where goods are sold by a person who is 
not the owner thereof, and who does not sell them under the 
authority or with the consent of the owner, the buyer acquires 
no better title to the goods than the seller had, unless the owner 
of the goods is by his conduct precluded from denying the 
seller's authority to sell. 

(2) Provided also that nothing in this Act shall affect — 
(a) The provisions of the Factors Acts, or any enactment 
enabling the apparent owner of goods to dispose of 
them as if he were the true owner thereof ; 
(6) The validity of any contract of sale under any special 
common law or statutory power of sale or under the 
order of a court of competent jurisdiction. 

22. Market overt^'-{l) Where goods are sold in market 
overt, according to the usage of the market, the buyer acquires 
a good title to the goods, provided he buys them in good faith 

> p. 77 sq. 'p. 225. ' p. 56 sq. * pp. 56, 64. 
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and without notice of any defect or want of title on the part of 
the seller. 

(2) Nothing in this section shall affect the law relating to 
the sale of horses. 

(3) The provisions of this section do not apply to Scotland. 

23. Sale under voidable title. — When the seller of goods has 
a voidable title thereto, but his title has not been avoided at the 
time of the sale, the buyer acquires a good title to the goods, 
provided he buys them in good faith and without notice of the 
seller's defect of title. 

24. Revesting of property in stolen goods on conviction of 
offender,^ — (1) Where goods have been stolen and the offender 
is prosecuted to conviction, the property in the goods so stolen 
revests in the person who was the owner of the goods, or his 
personal representative, notwithstanding any intermediate dealing 
with them, whether by sale in market overt or otherwise. 

(2) Notwithstanding any enactment to the contrary, where 
goods have been obtained by fraud or other wrongful means not 
amounting to larceny, the property in such goods shall not revest 
in the person who was the owner of the goods, or his personal 
representative, by reason only of the conviction of the offender. 

(3) The provisions of this section do not apply to Scotland. 

25. Seller or buyer in possession after sale.—(l) Where a 
person having sold goods continues or is in possession of the 
goods, or of the documents of title to the goods, the delivery or 
transfer by that person, or by a mercantile agent acting for him, 
of the goods or documents of title under any sale, pledge, or 
other disposition thereof, to any person receiving the same in 
good faith and without notice of the previous sale, shall have the 
same effect as if the person making the delivery or transfer were 
expressly authorised by the owner of the goods to make the same. 

(2) Where a person having bought or agreed to buy goods 
obtains, with the consent of the seller, possession of the goods or 
the documents of title to the goods, the delivery or transfer by 
that person, or by a mercantile agent acting for him, of the 
goods or documents of title, under any sale, pledge, or other 
disposition thereof, to any person receiving the same in good 
faith and without notice of any lien or other right of the original 
seller in respect of the goods, shall have the same effect as if 
the person making the delivery or transfer were a mercantile 

^ pp. 56, 64. 
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agent in possession of the goods or documents of title with the 
consent of the owner. 

(3) In this section the term 'mercantile agent' has the 
same meaning as in the Factors Acts. 

26. Effect of writs of execution, — (1) A writ of fieri facias 
or other writ of execution against goods shall bind the property 
in the goods of the execution debtor as from the time when the 
writ is delivered to the sheriff to be executed; and, for the 
better manifestation of such time, it shall be the duty of the 
sherifi; without fee, upon the receipt of any such writ to endorse 
upon the back thereof the hour, day, month, and year when he 
received the same. 

Provided that no such writ shall prejudice the title to such 
goods acquired by any person in good faith and for valuable 
consideration, unless such person had at the time when he 
acquired his title notice that such writ or any other writ by 
virtue of which the goods of the execution debtor might be seized 
or attached had been delivered to and remained unexecuted in 
the hands of the sheriff. 

(2) In this section the term 'sheriff' includes any oflBcer 
charged with the enforcement of a writ of execution. 

(3) The provisions of this section do not apply to Scotland. 



PART III. 
PERFORMANCE OF THE CONTRACT. 

27. Duties of seller and buyer.— It is the duty of the seller 
to deliver the goods, and of the buyer to accept and pay for 
them, in accordance with the terms of the contract of sale.^ 

28. Payment and delivery are concurrent conditions^ — Un- 
less otherwise agreed, delivery of the goods and payment of the 
price are concurrent conditions, that is to say, the seller must be 
ready and willing to give possession of the goods to the buyer 
in exchange for the price, and the buyer must be ready and 
willing to pay the price in exchange for possession of the goods. 

20. Rules as to delivery,^ — (1)* Whether it is for the 
buyer to take possession of the goods or for the seller to send 

> pp. 41 8q., 156, 178, 221. « pp. 181 173. » pp. 124-126. * p. 145. 
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them to the buyer is a question depending in each case on the 
contract, express or implied, between the parties. Apart from 
any such contract, express or implied, the place of delivery is 
the seller's place of business, if he have one, and if not, his 
residence.^ Provided that, if the contract be for the sale of 
specific goods, which to the knowledge of the parties when the 
contract is made are in some other place, then that place is the 
place of delivery,^ 

(2) Where under the contract of sale the seller is bound to 
send the goods to the buyer, but no time for sending them is 
fixed, the seller is bound to send them within a reasonable time. 

(3) Where the goods at the time of sale are in the posses- 
sion of a third person, there is no delivery by seller to buyer 
unless and until such third person acknowledges to the buyer 
that he holds the goods on his behalf ; provided that nothing in 
this section shall affect the operation of the issue or transfer of 
any document of title to goods. 

(4) Demand or tender of delivery may be treated as in- 
effectual unless made at a reasonable hour. What is a reason- 
able hour is a question of fact. 

(5) Unless otherwise agreed, the expenses of and incidental 
to putting the goods into a deliverable state must be borne by 
the seller. 

30. Delivery of wrong quantity.^-— (I) Where the seller 
delivers to the buyer a quantity of goods less than he contracted 
to sell, the buyer may reject them, but if the buyer accepts the 
goods so delivered he must pay for them at the contract rate. 

(2) Where the seller delivers to the buyer a quantity of 
goods larger than he contracted to sell, the buyer may accept the 
goods included in the contract and reject the rest, or he may 
reject the whole. If the buyer accepts the whole of the goods 
so delivered he must pay for them at the contract rate. 

(3) Where the seller delivers to the buyer the goods he con- 
tracted to sell mixed with goods of a different description not 
included in the contract, the buyer may accept the goods which 
are in accordance with the contract and reject the rest, or he may 
reject the whole. 

(4) The provisions of this section are subject to any usage 
of trade, special agreement, or course of dealing between the 
parties. 

ip. 145. »p. 146. »p. 87. 
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31. Instalment deliueries. — (1) Unless otherwise agreed, the 
buyer of goods is not bound to accept delivery thereof by instal- 
ments. 

(2) Where there is a contract for the sale of goods to be 
delivered by stated instalments, which are to be separately paid 
for, and the seller makes defective deliveries in respect of one or 
more instalments, or the buyer neglects or refuses to take delivery 
of or pay for one or more instalments, it is a question in each 
case depending on the terms of the contract and the circumstances 
of the case, whether the breach of contract is a repudiation of 
the whole contract or whether it is a severable breach giving rise 
to a claim for compensation but not to a right to treat the whole 
contract as repudiated.^ 

32. Deliuery to carrier.^ — (1) Where, in pursuance of a con- 
tract of sale, the seller is authorised or required to send the goods 
to the buyer, delivery of the goods to a carrier, whether named by 
buyer or not, for the purpose of transmission to the buyer is 
primd facie deemed to be a delivery of the goods to the buyer. 

(2) Unless otherwise authorised by the buyer, the seller 
must make such contract with the carrier on behalf of the buyer 
as may be reasonable, having regard to the nature of the goods 
and the other circumstances of the case. If the seller omit so 
to do, and the goods are lost or damaged in course of transit, 
the buyer may decline to treat the delivery to the carrier as a 
delivery to himself, or may hold the seller responsible in 
damages. 

(3) Unless otherwise agreed, where goods are sent by the 
seller to the buyer by a route involving sea transit, under circum- 
stances in which it is usual to insure, the seller must give such 
notice to the buyer as may enable him to insure them during 
their sea transit, and, if the seller fails to do so, the goods shall 
be deemed to be at his risk during such sea transit. 

33. Risk where goods are delivered at distant place.^— Where 
the seller of goods agrees to deliver them at his own risk at a 
place other than that where they are when sold, the buyer must, 
nevertheless, unless otherwise agreed, take any risk of deteriora- 
tion in the goods necessarily incident to the course of transit. 

34. Buyer's right of examining the goods. — (1) Where goods 
are delivered to the buyer, which he has not previously examined, 
he is not deemed to have accepted them unless and until he has 

* p. 18. ■ p. 74 8q. » pp. 74, 230. 
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had a reasonable opportunity of examining them for the purpose 
of ascertaining whether they are in conformity with the contract. 
(2) Unless otherwise agreed, when the seller tenders delivery 
of goods to the buyer, he is bound, on request, to a£ford the 
buyer a reasonable opportunity of examining the goods for the 
purpose of ascertaining whether they are in conformity with the 
contract. 

35. Acceptance. — The buyer is deemed to have accepted the 
goods when he intimates to the seller that he has accepted them, 
or when the goods have been delivered to him, and he does 
any act in relation to them which is inconsistent with the owner- 
ship of the seller, or when after the lapse of a reasonable time, 
he retains the goods without intimating to the seller that he has 
rejected them. 

36. Buyer not bound to return rejected goods.— Unleea other- 
wise agreed, where goods are delivered to the buyer, and he 
refuses to accept them, having the right so to do, he is not bound 
to return them to the seller, but it is sufficient if he intimates to 
the seller that he refuses to accept them. 

37. Liability of buyer for neglecting or refusing delivery of 
goods. — When the seller is ready and willing to deliver the goods, 
and requests the buyer to take delivery, and the buyer does not 
within a reasonable time after such request take delivery of the 
goods, he is liable to the seller for any loss occasioned by his 
neglect or refusal to take delivery, and also for a reasonable 
charge for the care and custody of the goods.^ Provided that 
nothing in this section shall affect the rights of the seller where 
the neglect or refusal of the buyer to take delivery amounts to a 
repudiation of the contract. 



PAET IV. 

EIGHTS OF UNPAID SELLER AGAINST THE GOODS.* 

38. Unpaid seller defined. — (1) The seller of goods is deemed 
to be an * unpaid seller * within the meaning of this Act — 

(a) When the whole of the price has not been paid or 
tendered ; ' 

» p. 155. » pp. 10-21, 43 aq. »pp. 181, 172. 
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(6) When a bill of exchange or other negotiable instrument 
has been received as conditional payment, and the con- 
dition on which it was received has not been fulfilled l^j 
reason of the dishonour of the instrument or otherwise. 
(2) In this part of this Act the term ' seller ' includes any 
person who is in the position of a seller, as, for instance, an agent 
of the seller to whom the bill of lading has been indorsed, or a 
consignor or agent who has himself paid, or is directly responsible 
for, the price. 

39. Unpaid seller's rights.— (1) Subject to the provisions of 
this Act, and of any statute in that behalf, notwithstanding that 
the property in the goods may have passed to the buyer, the 
unpaid seller of goods, as such, has by implication of law — 

(a) A lien^ on the goods or right to retain them for the 

price while he is in possession of them ; 
(6) In case of the insolvency of the buyer, a right of stopping 
the goods in transitu after he has parted with the 
possession of them ; 
(c) A right of re-sale * as limited by this Act. 
(2) Where the property in goods has not passed to the 
buyer, the unpaid seller has, in addition to his other remedies, a 
right of withholding delivery similar to and coextensive with 
his rights of lien and stoppage in transitu where the property 
has passed to the buyer. 

40. Attachment by seller in Scotland.— In Scotland a seller 
of goods may attach the same while in hia own hands or posses- 
sion by arrestment or poinding ; and such arrestment or poinding 
shall have the same operation and effect in a competition or 
otherwise as an arrestment or poinding by a third party. 

Unpaid Seller's Lien. 

41. Seller's lien. — (1) Subject to the provisions of this Act, 
the unpaid seller of goods who is in possession of them is entitled 
to retain possession of them until payment or tender of the price 
in the following cases, namely : — 

(a) Where the goods have been sold without any stipulation 

as to credit ; 
(6) Where the goods have been sold on credit, but the term 

of credit has expired ; 

1 pp. 19, 44, 173. 3 p. 154. 
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(c) Where the buyer becomes insolvent. 

(2) The seller may exercise his right of lien notwithstanding 
that he is in possession of the goods as agent or bailee or custodier 
for the buyer. 

42. Part deliuery. — Where an unpaid seller has made part 
delivery of the goods, he may exercise his right of lien or 
retention on the remainder, unless such part delivery has been 
made under such circumstances as to show an agreement to 
waive the lien or right of retention. 

43. Termination of lien. — (1) The unpaid seller of goods 
loses his lien or right of retention thereon — 

(a) When he delivers the goods to a carrier or other bailee 

or custodier for the purpose of transmission to the 
buyer without reserving the right of disposal of the 
goods ; 

(b) When the buyer or his agent lawfully obtains possession 

of the goods ; 

(c) By waiver thereof. 

(2) The unpaid seller of goods, having a lien or right of 
retention thereon, does not lose his lien or right of retention by 
reason only that he has obtained judgment or decree for the price 
of the goods. 

Stoppage in transitu.^ 

44. Right of stoppage in transitu.— Subject to the provisions 
of this Act, when the buyer of goods becomes insolvent, the 
unpaid seller who has parted with the possession of the goods 
has the right of stopping them in transitu^ that is to say, he may 
resume possession of the goods as long as they are in course of 
transit, and may retain them until payment or tender of the prica 

45. Duration of transit— (1) Goods are deemed to be in 
course of transit from the time when they are delivered to a 
carrier by land or water, or other bailee or custodier for the 
purpose of transmission to the buyer, until the buyer, or his 
agent in that behalf, takes delivery of them from such carrier or 
other bailee or custodier. 

(2) If the buyer or his agent in that behalf obtains delivery 
of the goods before their arrival at the appointed destination, 
the transit is at an end. 

^ p. 21. The doctrine, derived from the law merchant, is an innovation on the 
civil law. See Beuj., p. 927 sq. ; Blackburn, p. 314 sq. 
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(3) If, after the arrival of the goods at the appointed 
destination, the carrier or other bailee or custodier acknowledges 
to the buyer, or his agent, that he holds the goods on his behalf 
and continues in possession of them as bailee or custodier for the 
buyer, or his agent, the transit is at an end, and it is immaterial 
that a further destination for the goods may have been indicated 
by the buyer. 

(4) If the goods are rejected by the buyer, and the carrier 
or other bailee or custodier continues in possession of them, the 
transit is not deemed to be at an end, even if the seller has 
refused to receive them back. 

(5) When goods are delivered to a ship chartered by the 
buyer it is a question depending on the circumstances of the 
particular case, whether they are in the possession of the master 
as a carrier, or as agent to the buyer. 

(6) Where the carrier or other bailee or custodier wrongfully 
refuses to deliver the goods to the buyer, or his agent in that 
behalf, the transit is deemed to be at an end. 

(7) Where part delivery of the goods has been made to the 
buyer, or his agent in that behalf, the remainder of the goods 
may be stopped in transitu, unless such part delivery has been 
made under such circumstances as to show an agreement to give 
up possession of the whole of the goods. 

46. Hoiv stoppage in transitu is effected. — (1) The unpaid 
seller may exercise his right of stoppage in transitu either by 
taking actual possession of the goods, or by giving notice of his 
claim to the carrier or other bailee or custodier in whose posses- 
sion the goods are. Such notice may be given either to the 
person in actual possession of the goods or to his principal. In 
the latter cas» the notice, to be effectual, must be given at 
such time and under such circumstances that the principal, 
by the exercise of reasonable diligence, may communicate it 
to his servant or agent in time to prevent a delivery to the 
buyer. 

(2) When notice of stoppage in transitu is given by the 
seller to the carrier, or other bailee or custodier in possession of 
the goods, he must re-deliver the goods to, or according to the 
directions of, the seller. The expenses of such re-delivery must 
be borne by the seller. 
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Ke-salb by Buyer or Seller, 

47. Effeot of sub-sale or pledge by buyer— Subject to the 
provisions of this Act, the unpaid seller's right of lien or retention 
or stoppage in transitu is not affected by any sale, or other 
disposition of the goods which the buyer may have made, unless 
the seller has assented thereto. 

Provided that where a document of title to goods has been 
lawfully transferred to any person as buyer or owner of the goods, 
and that person transfers the document to a person who takes 
the document in good faith and for valuable consideration, then, 
if such last-mentioned transfer was by way of sale the unpaid 
seller's right of lien or retention or stoppage in transitu is 
defeated, and if such last-mentioned transfer was by way of 
pledge or other disposition for value, the unpaid seller's right of 
lien or retention or stoppage %n transitu can only be exercised 
subject to the rights of the transferee. 

48. Sale not generally rescinded by lien or stoppage in 
transitu. — (1) Subject to the provisions of this section, a 
contract of sale is not rescinded by the mere exercise by an 
unpaid seller of his right of lien or retention or stoppage 
in transitu. 

(2) Where an unpaid seller who has exercised his right of 
lien or retention or stoppage in transitu * re-sells the goods, the 
buyer acquires a good title thereto as against the original 
buyer. 

(3) Where the goods are of a perishable nature,^ or where 
the unpaid seller gives notice to the buyer of his intention to 
re-sell, and the buyer does not within a reasonable time pay or 
tender the price, the unpaid seller may re-sell *the goods and 
recover from the original buyer damages for any loss occasioned 
by his breach of contract. 

(4) Where the seller expressly reserves a right of re-sale 
in case the buyer should make default, and on the buyer making 
default, re-sells the goods, the original contract of sale is thereby 
rescinded, but without prejudice to any claim the seller may 
have for damages. 

* p. 154 sq. 
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PART V. 
ACTIONS FOR BREACH OF THE CONTRACT. 

Remedies of the Sellek. 

49. Action for price, — (1) Where, under a contract of sale, 
the property in the goods has passed to the buyer, and the 
buyer wrongfully neglects or refuses to pay for the goods 
according to the terms of the contract, the seller may maintain 
an action against him for the price of the goods.^ 

(2) Where, under a contract of sale, the price is payable 
on a day certain irrespective of delivery, and the buyer wrong- 
fully neglects or refuses to pay such price, the seller may 
maintain an action for the price, although the property in the 
goods has not passed, and the goods have not been appropriated 
to the contract. 

(3) Nothing in this section shall prejudice the right of the 
seller in Scotland to recover interest on the price from the date 
of tender of the goods, or from the date on which the price was 
payable, as the case may be.* 

50. Damages for non-acceptance,^— {I) Where the buyer 
wrongfully neglects or refuses to accept and pay for the goods, 
the seller may maintain an action against him for damages for 
non-acceptance. 

(2) The measure of damages is the estimated loss directly 
and naturally resulting, in the ordinary course of events, from 
the buyer's breach of contract. 

(3) Where there is an available market for the goods in 
question the measure of damages is primd facie to be ascertained 
by the difference between the contract price and the market or 
current price at the time or times when the goods ought to 
have been accepted, or, if no time was fixed for acceptance, 
then at the time of the refusal to accept. 

Remedies of the Buyer. 

51. Damages for non-deliuery, — (1) Where the seller wrong- 
fully neglects or refuses to deliver the goods to the buyer, the 

> p. 20. 3 p. 179. » p. 140 sq. 
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buyer may maintain an action against the seller for damages 
for non-delivery. 

(2) The measure of damages is the estimated loss directly 
and naturally resulting, in the ordinary course of events, from 
the seller's breach of contract. 

(3) Where there is an available market for the goods in 
question the measure of damages is primd facie to be ascertained 
by the difference between the contract price and the market or 
current price of the goods at the time or times when they ought 
to have been delivered, or, if no time was fixed, then at the time 
of the refusal to deliver. 

52. Specific performance,^ — In any action for breach of con- 
tract to deliver specific or ascertained goods the court may, if 
it thinks fit, on the application of the plaintiff, by its judgment 
or decree direct that the contract shall be performed specifically, 
without giving the defendant the option of retaining the goods 
on payment of damages. The judgment or decree may be 
unconditional, or upon such terms and conditions as to damages, 
payment of the price, and otherwise, as to the court may seem 
just, and the application by the plaintiff may be made at any 
time before judgment or decree. 

The provisions of this section shall be deemed to be sup- 
plementary to, and not in derogation of, the right of specific 
implement in Scotland.^ 

53. Remedy for breach of warranty.^— (1) Where there is 
a breach of warranty by the seller, or where the buyer elects, 
or is compelled, to treat any breach of a condition on the part 
of the seller as a breach of warranty, the buyer is not by reason 
only of such breach of warranty entitled to reject the goods ; 
but he may — 

(a) Set up against the seller the breach of warranty in 

diminution or extinction of the price ; or 

(b) Maintain an action against the seller for damt^es for the 

breach of warranty. 

(2) The measure of damages for breach of warranty is the 
estimated loss directly and naturally resulting, in the ordinary 
course of events, from the breach of warranty. 

(3) In the case of breach of warranty of quality such 
loss is primd facie the difference between the value of 
the goods at the time of delivery to the buyer and the 

» p. 142 aq. * pp. 98, 95, 119, 167-169, 190. 
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value they would have had if they had answered to the 
warranty. 

(4) The fact that the buyer has set up the breach of 
warranty in diminution or extinction of the price does not 
prevent him from maintaining an action for the same breach of 
warranty if he has suffered further damage. 

(5) Nothing in this section shall prejudice or affect the 
buyer's right of rejection in Scotland as declared by this Act. 

54. Interest and special damages. — Nothing in this Act 
shall affect the right of the buyer or the seller to recover 
interest or special damages ^ in any case where by law interest 
or special damages may be recoverable, or to recover money paid 
where the consideration for the payment of it has failed. 



PART VL 
SUPPLEMENTARY. 



55. Exclusion of implied terms and conditions, — Where any 
right, duty, or liability would arise under a contract of sale by 
implication of law, it may be negatived or varied by express 
agreement or by the course of dealing between the parties, or by 
usage, if the usage be such as to bind both parties to the 
contract. 

56. Reasonable time a question of fact — Where, by this 
Act, any reference is made to a reasonable time the question 
what is a reasonable time is a question of fact. 

57. Rights, etc., enforceable by action. — Where any right, 
duty, or liability is declared by this Act, it may, unless otherwise • 
by this Act provided, be enforced by action. 

58. Auction sales. — In the case of a sale by auction — 

(1) Where goods are put up for sale by auction in lots, 

each lot is primd facie deemed to be the subject of 
a separate contract of sale : 

(2) A sale by auction is complete when the auctioneer 

announces its completion by the fall of the hammer, 
or in other customary manner. Until such announce- 
ment is made any bidder may retract his bid : 

^ p. 140. 
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(3) Where a sale by auction is not notified to be subject to 

a right to bid on behalf of the seller, it shall not be 
lawful for the seller to bid himself or to employ any 
person to bid at such sale, or for the auctioneer 
knowingly to take any bid from- the seller or any 
such person: Any sale contravening this rule may 
be treated as fraudulent by the buyer. 

(4) A sale by auction may be notified to be subject to a 
reserved or upset price, and a right to bid may also be 
reserved expressly by or on behalf of the seller. 

Where a right to bid is expressly reserved, but not otherwise, 
the seller, or any one person on his behalf, may bid at the 
auction. 

59. Payment into court in Scotland when breach of warranty 
alleged. — In Scotland where a buyer has elected to accept goods 
which he might have rejected, and to treat a breach of contract 
as only giving rise to a claim' for damages, he may, in an action 
by the seller for the price, be required, in the discretion of the 
court before which the action depends, to consign or pay into 
court the price of the goods, or part thereof, or to give other 
reasonable security for the due payment thereof. 

60. Repeal, — The enactments mentioned in the schedule to 
this Act are hereby repealed as from the commencement of this 
Act to the extent in that schedule mentioned. 

Provided that such repeal shall not affect anything done or 
suffered, or any right, title, or -interest acquired or accrued before 
the commencement of this Act, or any legal proceeding or 
remedy in respect of any such thing, right, title, or interest. 

61. Savings. — (i) The rules in bankruptcy relating to 
contracts of sale shall continue to apply thereto, notwithstanding 
anything in this Act contained. 

(2) The rules of the common law, including the law merchant,^ 
save in so far as they are , inconsistent with the express pro- 
visions of this Act, and in particular the rules relating to the 
law of principal and agent^ and the effect of fraud,^ misrepresenta- 
tion, duress or coercion, mistake, * or other invalidating cause, 
shall continue to apply to contracts for the sale of goods. 

(3) Nothing in this Act or in any repeal effected thereby 
shall affect the enactments relating to bills of sale, or any 

^ P* 7. « Sec Index, Agency. 

» p. 116 sq., and see Index, Dolus. * p. 27, andaee Index, Error. 
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euactmeDt relating to the sale of goods which is not expressly 
repealed by this Act. 

(4) The Provisions of this Act relating to contracts of sale 
do not apply to any transaction in the form of a contract of sale 
which is intended. to operate by* way of mortgage, pledge, charge, 
or other security. 

(5) Nothing in this Act shall prejudice or afi'ect the land- 
lord's right of hypothec or sequestration for rent in Scotland. 

62. Interpretation of terms. — (1) In this Act, unless the 
context or subject-matter otherwise requires, — 

* Action ' includes counterclaim and set off, and in Scotland 

condescendence and claim and compensation : 
' Bailee ' in Scotland includes custodier : 

* Buyer ' means a person who buys or agrees to buy goods : 

' Contract of sale ' includes an agreement to sell as well as 
a sale : 

' Defendant ' includes in Scotland defender, respondent, and 
claimant in a multiplepoinding : 

' Delivery ' means voluntary transfer of possession from one 
person to another : 

' Document of title to goods ' has the same meaning as it 
has in the Factors Acts : 

'Factors Acts' mean the Factors Act, 1889, the Factors 
(Scotland) Act, 1890, and any enactment amending or 
substituted for the same : 

' Fault ' means wrongful act or default : 

' Future goods ' mean goods to be manufactured or acquired 
by the seller after the making of the contract of sale : 

' Goods ' include all chattels personal other than things in 
action and money, and in Scotland all corporeal move- 
ables except money. The term includes emblements, 
industrial growing crops, and things attached to or 
forming part of the land which are agreed to be severed 
before sale or under the contract of sale : 

' Lien ' in Scotland includes right of retention : 

'Plaintiff' includes pursuer, complainer, claimant in a 
multiplepoinding and defendant or defender counter- 
claiming : 

' Property ' means the general property in goods, and not 

merely a special property : 
' Quality of goods ' includes their state or condition : 
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' Sale ' includes a bargain and sale as well as a sale and 
delivery : 

' Seller ' means a person who sells or agrees to sell goods : 

' Specific goods ' mean goods identified and agreed upon at 
the time a contract of sale is made : 

'Warranty'^ as regards England and Ireland means an 
agreement with reference to goods which are the subject 
of a contract of sale, but collateral to the main purpose 
of such contract, the breach of which gives rise to a 
claim for damages, but not to a right to reject the goods 
and treat the contract as repudiated. 

As regards Scotland a breach of warranty shall be deemed 
to be a failure to perform a material part of the 
contract. 

(2) A thing is deemed to be done in ' good faith ' ' within 
the meaning of this Act when it is in fact done honestly, whether 
it be done negligently or not. 

(3) A person is deemed to be insolvent within the meaning 
of this Act who either has ceased to pay his debts in the 
ordinary course of business, or cannot pay his debts as they 
become due, whether he has committed an act of bankruptcy or 
not, and whether he has become a notour bankrupt or not 

(4) Goods are in a * deliverable state ' within the meaning 
of this Act when they are in such a state that the buyer would 
under the contract be bound to take delivery of them. 

63. Commencement — This Act shall come into operation on 
the first day of January one thousand eight hundred and ninety- 
four. 

64. Short title, — This Act may be cited as the Sale of Goods 
Act, 1893. 

' p. 92. » p. 54. 
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SCHEDULE. 

This schedule is to be read as referring to the revised edition 
of the Statutes prepared under the direction of the Statute Law 
Committee. 

Enactments Bepealed. 



Session and Chapter. 



1 Jac. I. c. 21 



29 Cha. II. 0. 3 . 



9 Geo. IV. c. 14 . 



19 & 20 Vict. c. 60 



19 & 20 Vict. c. 97 



Title of Act and Extent of Repeal. 



An Act against brokers. 
The whole Act. 

An Act for the prevention of frauds and 
perjuries. 

In part; that is to say, sections 
fifteen and sixteen.^ 

An Act for rendering a written memorandum 
necessary to the validity of certain pro- 
mises and engagements. 

In part ; that is to say, section seven. 

The Mercantile Law Amendment (Scotland) 
Act, 1856. 

In part ; that is to say, sections one, 
two, three, four, and five. 

The Mercantile Law Amendment Act, 1856. 
In part ; that is to say, sections one 
and two. 



' Commonly cited as sections sixteen and seventeen. 



NOTES. 



Note k.—LAESIO ENORMIS, 

History of the Rule, — It has been pointed out (at p. 82) that there was 
no requirement of a justum pretium in the classical law. No authority 
can be quoted from the Digest for the proposition sometimes maintained 
that at common law a sale was voidable on the mere ground of the 
inadequacy of the price ; on the contrary the principle that the ' higgling 
of the market ' must settle the price between parties whose interests are 
naturally opposed is, if anything, overstated : quemadmodum in emendo 
et uendendo naturaliter concessum est quod pluris sit minoris emere, 
quod minoris sit pluris uendere, et ita inuicem se circumscribere : D. 19. 
2. 22, 3. 

The later law, however, sanctioned an important departure from the 
general principle of free contract, by allowing a challenge of certain sales 
on the ground of laesio enormis. The new rule is attributed by the 
Code of Justinian to two rescripts of the Emperors Diocletian and 
Maximian dating from a.d. 285 and 295. But the Theodosian Code 
contains constitutions of later emperors which, ignoring these decisions, 
declare that a sale is not to be cancelled merely on account of the 
smallness of the price, unless there has been fraud on the part of the 
seller. Two explanations have been offered : either that Justinian 
touched up and ante-dated the rescripts, or that Diocletian (if they are 
really his) was dealing with specially hard cases in an exceptional 
manner, and so his constitutions were never regarded as embodying a 
principle of general application until Justinian gave them statutory 
sanction by admitting them into his Code. The history of the matter 
seems decisive against the view — scarcely tenable on other grounds — 
that by the civil law there already was an equitable right of relief in all 
honae fidei contracts in which one party was grossly prejudiced,^ and 
that the only novelty in the rescripts was the application of the principle 
to the special case of a sale of lands at an undervalue and the exact 
definition of inadequacy of price ; had there been such a general equity, 
it could not have been so persistently disregarded in practice and in 
legislation. 

Construction, — Much discussion has taken place on the construction 
to be put on the rescripts. The shorter runs as follows : Hem maioris 
pretii si tu uel pater tuus minoris pretii distraxerit, humanum est ut uel 
pretium te restituente emptoribus fundum uenditum recipias, auctoritate 

> Texts like D. 18. 1. 54, p. 100 ; ib. 17, p. 38 ; and D. 17. 2. 79 are relied on. 

287 
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iudicis intercedente, uel si emptor elegerit, quod deest iiusto pretio recipias. 
Minus autem pretium esse uidetur, si nee dimidia pars ueri pretii soluta 
sit : God. 4. 44. 2. 

The other constitution (God. ib. 8) also deals with a sale of land, and, 
after laying it down that a pavllo minus pretium is not a ground of 
reduction unless a case of dolus or vis can be made out, it being of the 
essence of the contract that parties should try to make the best bargain 
they can, declares rescission to be out of the question, nisi minus dimidia 
iicsti pretii, quod ftiercU tempore uenditionis, datum est, electione iam 
emptor! praestita seruanda. 

The ruling is quite clear to this efifect : if the subject was sold for 
less than half its true value (taken at the time of the sale), the seller is 
entitled to sue for rescission of the contract, unless the buyer prefers 
to pay such an additional sum as would make up the fair price. But 
^haid cases make bad law,' and several questions were left open to 
exercise the ingenuity of the civilians. (1) Did the rescripts apply to 
the seller only? If the price paid was excessive, could the buyer not 
cry off unless the seller agreed to take a fair price ? (2) Did they apply 
to land only (as in the concrete cases given) or to sales of moveables 
also] (3) Were they meant to be confined to sale, or were they to 
hold of other bomie fidei contracts, e,g, locatiol On all these heads 
there is a choice between a narrow and a broad construction. 

On the first point it may be said that the same motives of equity 
do not operate in favour of the buyer, for in general he is a free agent, 
whereas the seller is often compelled by the pressure of money difiicolties 
to make a forced realisation at a great sacrifice. If the buyer is to have 
the relief, the question arises. What constitutes laesio enormis in his case ? 
On the analogy of laesio ultra dimidium, it should be paying a price 
more than double the true value of the commodity (laesio ultra duplum) ; 
but the older civilians maintained that it was la^io enormis to pay 
more than £15 for what is only worth £10. 

On the second question it is to be remarked that one of the decisions 
begins with the general word * rem,' and puts the relief on the ground 
of equity {^humanum est'). On the other hand, the restriction to 
immoveables may be justified by the greater instability of values in the 
case of moveables. It has been urged as a general argument for 
restriction that the remedy is an exception to the general policy of the 
law, and ought therefore to be strictly construed. 

Other doubtful points that may be mentioned are : 

(1) Gould the seller cancel the contract if he knew at the time that 
he was throwing away his property for less than half its value % The 
texts do not expressly make ignorance a condition of rescission ; and 
if knowledge of the sacrifice bars relief, the remedy would fail the 
impecunious seller whose need for it is most urgent. 

(2) The buyer has the option given him of paying up the deficiency 
(quod deest justo pretio) : does that mean that he need only pay just 
enough to make up the half of the true value (and so put the transaction 
beyond challenge)? or must he make up the full value] Apparently 
the latter, for the object aimed at is a sort of restitutio in integrum. 

Cases outside the remedy, — All that is known of the procedure used 
is that the seller or his heir demanded return of the property, offering 
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of course to restore the price, and that the buyer or his heir had the 
option above stated. Probably the ordinary contract-suit was employed 
to set aside the sale, for it redhibitionem continet (p. 156). It follows 
that if the subject had perished accidentally so that the buyer could 
not restore it, the remedy failed. If the buyer had resold to a third 
party, the seller's action being strictly personal could not reach that 
party, and it would produce nothing as against the first buyer unless 
the resale was in bad faith or had resulted in a profit. Again, there 
were certain circumstances which excluded the right to demand 
rescission : obviously there could be no claim in a wagering sale such 
as emptio spei (p. 25), or where the seller was under obligation (say, 
by a will under which he is heir or legatee) to part with the property 
for the price he took, or where he had renounced the benefit by any 
waiver express or implied {ejj. where the sale below value is an act 
of friendship and is meant pro tanto to stand as a donation (p. 80). 
Opinions differ on the question whether settlements or compromises 
of claims (transactio), and sales by auction can be sot aside on this 
ground. As to the latter it may be said that putting a thing up to 
public roup is an ordinary and recognised means of arriving at its 
market value ; but it is equally certain it is not a safe guide under all 
circumstances, and the practice of foreign courts which give relief for 
laesio enormis is to make no exception of auction sales. 

Modem Law, — The Canon law adopted the principle from the Civil 
law. In countries where these systems are followed in this matter, 
practice and legislation have settled the doubts of the civilians. The 
general tendency is in favour of the extensive interpretation ; but the 
Codes differ very much, e.g, the Austrian Code allows any onerous 
contract to be challenged on this ground, while the Code Civil confines 
the remedy to sellers of immoveables and fixes the limit of lesion by 
a new fraction (yV). 

In Scots law the principle was never admitted to any extent: 'no 
action is, by our usage, competent for setting aside sales on account of 
the disproportion of the price to the value of the commodity,' Ersk, 
iii. 3. 10. 

The English law is similar. 



Note B.— COVENANTS IN VENDOR'S FAVOUR. 

As the contract of sale was honae fidei^ il was competent for the 
parties when entering into it to vary the legal obligations it regularly 
^dves rise to by special agreements {pacta adjecta^ p. 1 20). In particular, 
they might covenant that in a certain eventuality it should be in the 
power of one of them to depart from and put an end to ^ the sale, whether 
executed or executory, in consideration of some prejudice which he 
would suffer by the bargain being upheld in the event that had 
happened. Pactum dispUcentiae (p. 12) is an example of such a 
covenant operating in favour of the buyer. Tha most frequent and 
important ones in the interest of the seller were the two discussed in 
' The'terms used are such as ' resolvitur/ * abitur,' ' disceditur,' * inemptus fi.t* 
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separate titles ^ of the Digest : XVIII. 2. De in diem addictione ; XVIII. 
3. De lege comvmsoria. At first they seem to have been expressed 
and understood as suspensive conditions (whether put in the affirmative 
or the negative form) ; there was no contract, no obligation until the 
condition was satisfied. But latterly they all came to be recognised 
as equally capable of having resolutive^ e£fects, and this is their more 
important aspect : in this case the sale was meantime absolute, but, 
on the occurrence of the condition, it was open to the party in whose 
favour the right to retire had been reserved to rescind the contract and 
revert to the status qtw ante. Bescission of a sale that had meantime 
been executed was not a simple matter. The seller's interests in the 
subject had passed by delivery to the buyer, who became owner, if the 
seller was owner, and, if not, had at least got possession ad usucapionem ; 
he was entitled to the fruits and accessions ; he could grant servitudes 
and other real rights over the property ; and he bore the risk. The points 
most fully discussed by the jurists are the effects of rescission upon the 
various interests which the sale might have created in the ordinary course, 
and the legal means available to the seller for enforcing restoration of 
the subject, along with all mesne profits and advantages reaped from it. 

I. In diem addictio. — An example of this proviso occurs as far 
back as Plautus, who makes a play on the word {Capt. 179). Addicere is 
used of the censors, etc., settling contracts with the tax*farmers and 
contractors for public works, and also of the auctioneer * knocking down ' 
property to a purchaser at a judicial sale (Gains, iii. 79) : hence it may 
mean here * transfer, sale with a time-limit,' for the object of the pact 
is to secure the seller the benefit of the best bid in an auction long 
drawn out. A definite date is of course essential. 

Construction. — A seller who feared he was selling too cheap could re- 
serve to himself the right to resile from the contract and accept a more 
advantageous offer within a specified period. The usual form of the 
clause was ille fundus centum esto tibi emptus^ nisi si quis intra Kalendas 
JanuaricLs proximas meliorem condicionem fecerit^ or attulerit.^ So far 
as the expression goes, this may mean either 'the sale shall become 
binding ' or ' shall reTTimn binding' only on the condition stated. The 
older jurists read the condition as suspensive, Julian * as resolutive, and 
Ulpian makes it primarily a question of the true intention of the parties.^ 
As the resolutive rendering is in the seller's interest, the onus is on him 
to prove in dubio that such was the intention.* 

^ These titles deserve attention chiefly for the light they throw on the difficult 

aaestion of conditional obligation: for the recent theory of that subject, see 
irard, np. 463 sq. and 703 sq. 
^ Altnough "resolutive" condition {i.e. condition subsequent) is now an 
established locution, it is not used bv the Roman jurists, who held the only true 
condition to be a suspensive one. Sale under a resolutive condition they regarded 
as an absolute sale, the rescission of which is qualified by a susi.ensive condition : see 
D. 18. 1. 3 pr., p. .12 supraj and 18. 2. 2 pr., note 5. They were jealous of conditions 
attached to legal dispositions ; and Gains imvlies that it was only after controversy 
that the admissibility of conditional sales and hirings was admitted (iii. 146 fin,). 
»D. 18. 2. 3. *D. 41. 4. 2, 4. 

* D. h. t. 2 (si hoc actum est, ut perficiatur eniptio, nisi melior condicio 
offnratur, erit emptio condicionalis ; sin hoc actum est ut meliore allata condicione 
discedatur, erit pura emptio quae stib eondicicne resolvitur, 
i « D. h. t. 21. 
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What constitutes a better offei*?^ (1) It must not be collusive or 
fictitious : the seller must not arrange for a higher bid, which is not 
seriously meant, because he would rather be off the sale ; nor is it a 
valid higher bid if he is in some way to make up the difference to the 
ofterer. The offerer must be a third party, but that does not exclude 
one of several sellers or one of several buyers. ^ (2) It must on the whole 
be more advantageous : this includes not only a higher price, but the 
same or even a less price coupled with better security, or payment at 
an earlier date or at a more convenient place, or easier conditions (e,g, 
surrender of claims for eviction or secret faults). Rescission of itself may 
benefit the seller, because it gives him the right to an accounting for 
the fruits and profits that have been acquired by the buyer ; but that 
does not make an offer of the same price a better offer, because it is not 
a benefit moving from the offerer. Solvency is not essential for a good 
offer; even where the buyer, in order to get rid of his bargain, puts 
forward an insolvent offerer who is accepted, the first sale is rescinded, 
but an action of damages lies for the seller's inferesse. If the seller 
deceives the buyer by accepting an offer which he pretends is better but 
is not, he is liable for the fraud. If the second sale was qualified by 
a second in diem addietio it was doubted if that was a valid melior 
condicio. 

Effects, — If no better offer is forthcoming before the day named, the 
contract, if it was conditional, now becomes absolute and the buyer is 
sure of his purchase ; ^ if, on the other hand, the addietio was resolutive, 
the sale which has been binding all along is now beyond the risk of 
rescission. But it is more important to consider the effects of a better 
offer made in due time. The seller is free to entertain it or not as he 
pleases * ; but there are exceptional cases, e.g, a pignerate creditor selling 
the res ohligata cannot refuse a valid offer,^ or the buyer might have 
specially stipulated for the right to withdraw in this event. If he thinks 
it worth considering, he must first give notice of the proposed terms 
to the original purchaser, who in general has a preference if he is willing 
to make the same offer.® The result of acceptance of the more 
advantageous offer (whether it be the offer of the second purchaser or 
the improved offer of the first) is to annul the former contract ; all its 
consequences disappear as far as possible; the original buyer must 
account for all fruits, profits, etc., accrued in the meantime, but can 
claim reimbursement of all necessary outlays made on the property and 
of the purchase money (with interest), while any servitudes or other 
burdens he may have imposed drop off.'' The buyer is not responsible 
for accidental destruction or deterioration of the subject pendente 
condicione^ but is answerable for malicious and probably also for negligent 
actings which preclude the possibility of a better bid.® 

Julian says that a personal action on the contract {actio uenditi) was 

1 D. h. t. 4, 6 ; 5 ; 14. pr., 5 ; 16. « L. 13, 1 ; 18. 

' The old doctrine that the occurrence of the condition has retroactive effect as 
if the obligation had been unconditional from the first is not much heard of now ; 
cp. Girard, p. 466. 

* L. 9. » L. 10. 

* LL. 6, 1; 7 ; 8. Some hold he must bid higher ; but that is not proved by 
the texts, nor does it seem reasonable. 

7 LL. 2 ; 4, 3-5 ; 6-9 ; 14-16. 8 l. 14 p^. 
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competent to enforce these consequences of its dissolution.^ It is a 
vexed question whether the seller could also maintain a real action 
(m uindicatio) on the ground that the dissolution of the sale by the 
arrival of the condition had ipso jure revested him in the property. It 
seems probable that by the Justinianian law the occurrence of the 
condition had this result in every case where property was alienated 
subject to a resolutive condition ; whether it was so in any case in the 
classical jurisprudence is doubtful. Girard states the various views, 
p. 704 sq. 

Automatic reversion of property from the buyer to the seller and 
extinction of real rights duly constituted in favour of third parties by 
a proprietor (even though only ad interim) are results not easy to justify 
in theory, and scarcely consistent with that security of rights which 
it is one chief end of the law to ensure. It is not surprising that 
agreements to the above effect are practically unknown in modem 
commerce. 

II. Lex Gommissoria ^ (lit. * forfeiture clause'). As the name 
implies, this is properly a proviso that the buyer's rights under the 
contract shall be forfeited in case of default in his obligation to pay the 
price by a fixed date. No doubt the condition might be conceived in 
such terms as to suspend the contract or to operate in favour of the 
buyer ; but that is not the practical case — the object always in view is 
to relieve the seller by giving him a free hand. The details are 
sufficiently given in note to D. 18. 1. 6, 1, p. 16 sq. ; cp. pp. 180, 226. 
The texts emphasise the point that the buyer's default does not of itself 
make the contract void,^ but only voidable at the seller's discretion; 
otherwise the buyer of a house which is subsequently burnt down might 
simply refuse to pay, and so rescind the contract and throw back the 
loss on the seller (D. 18. 3. 2 and 3). It is discussed whether the 
clause does or does not imply a tacit credit up to the agreed date ; the 
point is of interest as bearing on the transmutation of the property by 
delivery, and the legal proceedings by which the vendor is to recover 
possession (see Bechmann, ii. p. 521, 2). 



Note C— WARRANTY AGAINST EVICTION. 

It is not enough for the seller to deliver the res uendita into the 
buyer's possession (tradere) ; he does not fulfil his duty unless he puts 
the buyer in such a position that he can maintain his possession against 
all comers. His obligation in Roman terms is to answer in damages 
for eviction,* i.e. dispossession by a third party proving a better right 
by due legal process ; it is the equivalent of the English " covenant for 
quiet possession " and the Scotch " warrandice " (p. 53). The law is 

1 L. 4, 4. 

^ A sale subject to this condition is called ^ venditio commissoria,' Code 4. 54. 4. 

• Non-performance only lets in the *lex,' Mex commissa est,' L. 4, 2. 

* Praestare euicfionem, D. 19. 1. 10, p. 154 ; prdMtare emptari rem Itabere licere, 
D. ib. 30, 1, p. 200. 
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fully laid down in Dig. zxi. 2, De euiciionibus et duplae stipulationibusy 
and Code viii. 45, De euidionibus.^ 

History. — ^The pedigree of this guarantee can be traced through the 
stipulcUiones duplae and habere licere back to the actio auctoritaiiSy 
which dates from the XII. Tables, if not before. It is now generally 
admitted ^ that sale by marvcipatio (probably in all cases and of itself) 
imposed on the seller the obligation to support the buyer against 
eviction {auctoritaiem prepare) until he made a good title by continued 
possession. When the buyer's right was challenged by a third party, 
an opportunity was somehow given to the seller to come in in the 
character of auctor and defend the title he had given. If he did not 
appear or if his intervention was unsuccessful, he could be sued by the 
evicted purchaser for double the purchase money. This action survived 
even in the classical law in connection with sales where the conveyance of 
the property was effected by mancipation provided the price had actually 
been paid.® 

In course of time a demand for similar protection would be. made by 
purchasers of rea nee mandpiy or even of res mancipi where the proper 
formality had not been used or its validity was doubtful. A means of 
superinducing a guarantee upon such sales was ready to hand in the 
popular contract of stipulation: hence we read of (1) stipulatio duplae 
(sometimes limited to simplae) providing, in case of eviction, for a 
penalty of double the price, and guaranteeing the quality (absence of 
vices, etc.) as well as the title ; it seems to have been used first in sales 
of res numcipi where there was no mancipatio or one of doubtful effi- 
cacy, and to have been extended to sales of valuable res nee mancipi ; ^ 
and (2) stipulatio rede habere licere, a promise to pay damages if 
' lawful holding ' became impossible by the fault of the seller, which 
was employed for articles of less value. Custom would gradually fix 
the rule that a buyer may demand the stipulatory promise as his right, 
the value of the article and the usage of the district determining 
whether it should be for the double or only for indemnification : quia 
assidua est duplae stipulatio, ideirco placuit etiam ex empto agi posse, si 
duplam uendttor non caveat:^ emptori duplam promitti a uenditore 
oportet, nisi cdiud conuenit,^ 

Two remsdies in the mature law. — Eventually, when sale was recog- 
nised as a consensual contract with all the implications of bona fides, 
the doctrine was Established that it is of the very essence of the con- 
tract that the buyer should have permanent enjoyment of the property 
in return for the price, and should be fully indemnified if it is withdrawn 
from him by reason of the defective title given by the seller : in other 
words, there is an implied warranty of title in every contract of sale 
by the classical law,^ unless the circumstances are such as to show the 

^ The references are to these titles, where no number is given. 
^ For the evidence, see Girard, p. 542. 
» Paul, SeTU. ii. 17. 1 and 8. 

* D. L. 37, 1, de his rebus, quae pretiosiores essent, si margarita forte aut oma- 
Tnenta pretiosa uel uestis serica uel quid aliud non contemptibik ueneat. 

* D. h. t. 31, 20. 

^ lb. 37, pr. 1. ; cp. p. 158, ex empto actionem esse ut emptori habere lioere 
caueatur. 

' pp. 50, 114, 156, 161. 

18 
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contrary, and it is made effective by the ordinary action on the contract. 
There may still be an express promise by stipulation given voluntarily 
or compulsorily (or it may even be read into the contract-suit ivhen 
recourse against the seller becomes necessary : si dupla rum promitteretur 
et eo nomine agetur dupli condemnandtis est rens);^ in that case the 
buyer's action will be ex stipulatu, a stricti juris action, and therefore 
more rigid in its pre-requi sites and effects than the (ictio ex empfo, 
though under some conditions more favourable for the pursuer. Its 
chief specialties are as follow : — 

1. It is founded on actual eviction only (i.e. the buyer must have 
been worsted in legal proceedings,^ and must in consequence have lost 
possession or else have come to terms with his adversary),^ and the 
eviction must be from the whole subject or a portion of it^ {rem 
partemOe), not from a mere bit of it, e.g. a pillar of a house^^ nor yet 
from an accessory merely, e.g. produce ; ^ whereas the adio empii lies 
whenever the buyer ceases to possess in virtue of the contract and holds 
on some other title ^ (say) legacy, as also when it is an accessory that is 
evicted.® 

2. The damages are differently assessed. In the stipulation a fixed 
sum is promised in advance — usually the double of the price, but it 
may be a simplum or quadruplum^ etc. : if eviction is total, payment 
of the liquidated damages can be demanded at once, irrespective of 
the condition of the thing at the moment of eviction, whether better 
or worse; if eviction is partial, the claim must be restricted to the 
corresponding part of the whole sum, and the exact proportion (if the 
part evicted be a real part) is calculated on the basis of the values at 
the time of the sale, without any allowance for subsequent augmentation 
or depreciation.® In the actio emptiy on the other hand, the claim is for 
compensation for all damage actually sustained by reason of the eviction, 
And primd facie the loss is assessed with reference to the market value 
at the time of eviction, so that account is taken of increase or decreafie 
in value since the date of the contract, as well as accessions and outlays 
for maintenance and improvements ; and lastly, the costs of the eviction 
proceedings : it is thus in effect an action of damages for non-perform- 
ance. It is stated over and over again that return of the purchase 
price does not satisfy the claim : quanti tua interest rem euictam non 
esse tenerif non quantum pretii nomine dedisti, si aliud non plaeuify 
publice notum est.^^ The subject is fully discussed in D. 19. 1. 43-45 
and notes pp. 212-218, where the opinion of Africanus and the enact- 
ment of Justinian that the maximum recoverable in name of damages 
should be the duplum is referred to. 

Conditions of the seller* s liahility. — Apart from these specialties, the 
presuppositions of a valid claim under the contract may be stated 
thus: 

J L. 37. 2 ; cp. p. 200. • D. h. t. 24 ; D. 3. 5. 18, 3. 

' D. h. t. 21, 2 ; there must be loss of corpus avi peewnia. 
* D. h. t. 63 ; 66, 2 ; 49. » D. 41, 3. 21, 8. 

« D. h. t. 8 ; lb. 16. 

^ See D. 19. 1. 29, p. 198, quando ex causa legali rem hahet ; ib. 13, 15, p. 176. 
8 D. h. t. 8. 

' D. h. t. 53 pr. ; ib. 64 (a much diacnssed text, see Yang. iii. p. 311 aq.). 
i« Code 8. 44. 23. 
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(1) The buyer's dispossession 'must be due to some defect of title 
existing at the time of the contract. Hence he would have no claim 
if the subject sold was acquired compulsorily by act of the sovereign 
power {e,g. land bought by the Emperor or taken for allotment among 
veterans^); or if a third party seized it by the strong hand without 
pretence of right ;^ or if it perished accidentally before litiscontesta- 
tion (e.{/. if a slave died, or land is carried off by flood).^ 

The most usual case of eviction is where a competent court has held 
that the buyer's title is defective, and has accordingly awarded possession 
to a third party proving a better title. Still the judicial decision is 
only primd facie evidence of that ; it is open to the seller to prove that 
the judge has gone wrong either through corruption or from stupidity, 
and the right course would have been to api)eal ; ^ or again, the result 
may be due to negligent conduct of the case by the buyer.^ 

There is one duty in particular, the neglect of which imperils the right 
of recourse. When the buyer's title is challenged in a legal process, he 
ought to 'cite his author' {auctorem laudare, p. 150), i,e. notify the 
seller (litem denuntiare) in good time,^ in order that he may come forward 
to join in the defence and instruct any competent pleas in support of 
the title for which he is responsible, and the history of which he must 
presumably know best. If the buyer delays or neglects to give timeous 
notice, the onus lies upon him to show that the seller's presence, had 
he been brought in in time, could not have affected the result. But 
tlie point is disputed ; some authorities would lay the onus on the 
seller to prove that he could have given another turn to the case, had 
he been called in, by stating competent pleas which were omitted. 
Sometimes the contract dispensed with notice ; it would also be a good 
answer to show it had been rendered impossible by the seller's absence." 

On the other hand, it is not essential that legal proceedings should 
have been taken (p. 160). If a third party produces irrefragable evidence 
of his superior right, the buyer may hand over the subject at once, 
without notice to his author, and yet preserve his recourse against him 
for eviction.® But it would not do for the buyer to refer the matter 
to arbitration and rely upon an adverse decision of the arbiter.^ 

(2) The seller must be responsible fur the defect of title. The 
eviction must not be due to any neglect or remissness on the part of 
the buj'er or any other person.^® Hence the seller is not responsible 
if the buyer allows a third party to complete a title by prescription after 
the date of the sale, and thereby loses possession ; nor, again, if he loses 
his case by reason of a plea (exceptio) based on his own acts, which could 
not have been urged against his author. ^^ Even if the title to the 
subject proves defective and leads to eviction, the seller is not respon- 
sible if it is the fault of the buyer that the defect of title was not 
remedied : si cum posset usucapere emptornon cepit, culpa sua hocfecisse 
uidetur: unde sieuiefns est servus, non tenetur uniditor?^^ 

1 D. h. t. 11 pr. a C. iv. 49. 17. 

5 D. h. t. 21 pr. * D. h. t. 61 pr. 

' D. h. t. 29, 1 ; 66 pr. ; 63, 1, 2 ; 66 pr. 

« D. h. t. 53, 1 ; C. viii. 46, 8. '' D. h. t. 65, 1 ; 66, 6, 6 ; 63 pr. 

" D. h. t. 29 pr. ; 19. 1. 11, 12. » D. h. t. 66, 1. 

^« C. iv. 48. 1 ; D. h. t. 11 pr. " D. h. t. 27 and 28. 
" D. h. t 66, 3. 
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(3) There must be real prejudice to an appreciable extent. The 
usual form it takes is that the buyer is actually deprived of the posses- 
sion and enjoyment of the subject. It is not enough that a third party 
can prove a better right, so long as the buyer remains undisturbed.^ It 
is not enough that the buyer has lost the action, provided the victorious 
party dies without* a legal representative, or his heir does not press for 
execution. It is only in exceptional cases, as where the seller knowingly 
sells a res aliena as his own (p. 200), or where the buyer only avoids 
eviction by acquiring the property independently on some other good 
title, say by succession, or gift, or arrangement with the owner (pp. 176, 
199), that this liability arises without actual eviction. It is, however, 
equivalent to eviction when the buyer, instead of giving up the thing, 
pays the claimant its money value {litis aestimationem) ; as also when 
the position compels him to take the initiative and he fails in his 
attempt to recover the thing from an adverse possessor.^ 

While eviction at the hands of the true owner is the most serious 
thing that can happen to the buyer, three are many other adverse 
rights which may trouble him in his possession sufficiently to justify 
recourse against his author as for eviction : provided the prejudice is 
serious, the cause is immaterial — it may be a jus in re such as pledge,^ 
or usufruct or other personal servitude,^ or it may be a jus in personam, 
such as a claim for division of common property,^ a possessory claim,* or 
a noxal claim. "^^ 

On the other hand, the seller is not liable in respect of the discovery 
of slight burdens {e,g, proof of a servitude of way or of lights) which 
do not seriously interfere with his enjoyment of the subject, unless of 
course (1) he expressly warranted the lands as unburdened (sold them 
uti opttmus maximu8que\^ or (2) knew of the servitudes and dishonestly 
concealed them (p. 142). Apart from any question of warranty or 
fraud, the better opinion among civilians is that Eoman law went on 
the principle that servitude rights over land are so necessary and usual 
that the buyer should be prepared for them, and, if he wished to have 
a claim for compensation should any be found to exist, he must make 
a special stipulation to that effect. Where they do form a bar to the 
reasonable enjoyment of the subject, failure by the seller to give notice 
of them could hardly be otherwise than fraudulent. 

In regard to other burdens and charges, a distinction was made 
according as the buyer could or could not have been expected to be 
aware of them. Thus ordinary taxes are matters of common knowledge ; 
it is different with extraordinary burdens — these ought to be disclosed.* 

If eviction happens, not to the buyer himself, but to a third party 
to whom he has conveyed the property, the buyer will have a claim for 
eviction if he has a legal interest in the third party's possession being 
maintained, e,g. if he has sold^^ it to him, or given it as part of a 
dowry.^^ 

1 D. h. t. 21, 1 ; 35 ; 67 pr. « D. h. t. 16, 1 ; 21, 2 ; 29 pr. 

» D. h. t. 34, 2 ; 35 ; 63, 1. 

* D. 18. 1. 66, 1 ; 21. 2. 49 ; ib. 62, 2. » D. 21. 2. 34, 1. 

« D. 19. 1. 11, 13. 7 D. 19. 1. 11, 12. 

« D. 18. 1. 59, p. 108 ; 19. 1. 1, 1 ; D. h. t. 75 ; ib. 69, 5. 
» D. 19. 1. 21, 1. p. 189 ; ib. 41, p. 210 ; C. iv. 49. 9. 
^^ D. h. t. 89, 1 ; ib. 61. " Ib. 22, 1 ; ib. 71. 
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When is the claim exclvdedl — The claim is excluded (1) if the buyer 
has renounced it by pactum de non praestanda euicttone, whether ex- 
pressly or tacitly. But such a covenant will not screen a fraudulent 
seller who knowingly sold a res aliena ^ — he could be sued by the actio 
empti for the full interesse ; neither will it save the seller from liability 
for any act of his own which may lead to eviction. In 19. 1. 11. 18, 
and note p. 163 sq., the different forms and effects of this agreement 
are discussed. Julian expressed a hesitating opinion that the seller was 
bound, in spite of it, to restore the purchase-money if eviction occurred, 
because it would be unfair that the buyer should lose both the property 
and the price, but Ulpian thought differently — the seller if he had acted 
in good faith was quite entitled to keep the price. 

The claim is also excluded (2) where the title is known at the time of 
the sale to be doubtful or encumbered ; e,g, if buyer is aware that the 
thing is res aliena or is subject to some right such as pledge in favour 
of a third party. The principlo here is thnt the buyer has tacitly 
renounced all claims for eviction. Nothing but an express clause of 
relief would ground a claim in such a case.^ 

Also (3) in sales made during play to raise money to go on gambling.^ 

Other remedies against threatened eviction, — Lastly, it may be noted 
that under particular circumstances there are means of protection against 
threatened eviction which may have the result of rendering the above 
actions unnecessary. When one who has sold a res aliena subsequently 
acquires right to it by inheritance or otherwise and institutes a rei 
uindicatio in virtue of his new title, the praetor protected the buyer 
by giving him an exceptio rei uenditae et traditae,^ It is in his option 
either to prevent the threatened eviction by this plea, or to allow it 
to proceed and then come back upon his author for damages. Eligere 
emptor potest, utrum rem uelit retinere intentione per exceptionem elisa, 
an potius re ablata ex causa stipulationis duplum consequi.^ 

Again, if the buyer is in possession but has not yet paid the price, 
he is entitled to retain the money until any question that may have 
been raised affecting the title is decided. Ante pretium solutum dominii 
quaestione mota pretium emptor restituere non cogetur, tametsi maxime 
lideiussores euictionis offerantur (Papinian in Vat. Fr, 12). But as 
this rule was unduly favourable to procrastination on the buyer's 
part> Diocletian allowed the seller to sue for the price on condition 
that he offered caution for the damages that might be found due 
(C. viii. 44. 24); Papinian is made to say the same in D. 18. 6. 19, 1 
by an alteration of the * tametsi' clause of the above text into *nisi 
fideiussores idonei a uenditore eius euictionis offerantur.' 

Modem Law, — For the * implied undertaking as to title, etc.' in 
a sale of goods, see S. G. A. § 12, and note pp. 52 sq. supra. In a sale 
of lands the Scotch practice is to insert an express clause of * warrandice ' 
against eviction, the conditions and effects of which are in general 
agreement with the Roman law (Bell, Prin, § 894 sq.). The same 
remark applies to the former common law * warrandice' in a sale of 
goods, see ib. §§ 121-126. 

> D. 19. 1. 6, 9, p. 152. 2 C. viii. 44. 18 and 27 ; C. iii. 38. 7. 

» D. 44. 6. 2, 1. < p. 19. 1. 46, and note p. 219. 

» p. h. t. 17. 
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NOTB D.— WAREANTT OF QUALITY. 

A good deal of law relating to the seller's liability for defects 
subsequently detected, and for the absence of qualities and advantages 
promised or reasonably to be expected in the circumstances, is given 
incidentally in the preceding text and notes at pp. 90 sq., 157 sq., 167 
sq., and (in so far as 'suppression of facts important for the buyer to 
know is equivalent to dolus) at pp. 108, 116; other references will 
be found in the Index under 'Warranty,' * Dolus.' A short general 
statement of the development of the law and some account of the 
competent remedies may be useful by way of supplement. The title 
devoted to the subject is Digest xxi. 1, De aedilicio edicfo ef redhihiiione 
et quanti minoris. 

Evolution of the warranty, — ^The starting-point is the opposite 
principle of caveat emptor. The primitive law knew nothing of 
implied warranty of quality, and it is very doubtful if even express 
declarations made on the occasion of a sale by mancipation could be 
enforced.^ The nearest approach to warranty that is well vouched for 
is the obligation on the mancipans to pay twofold damages, if he falsely 
stated the extent of the land he was transferring ; this penal action ih 
modo a{p^ is stated by Paul to have survived in his day.* 

The first step forward was a resort to stipulatio to make the seller's 
description of the qualities of his wares binding. Most obligations 
on sale seems to have been supported by stipulations in early times : 
and it would be a manifest convenience to combine them, as seems to 
have been common in the case of the stipulations against eviction and 
against faults (p. 158, note), the whole passing by the name of stipulatu/ 
duplae (or in some cases simplae). Thus an effective guarantee could 
be obtained by tacking on to the mancipatio or informal sale a distinct 
verbal contract. The further progress would probably have been just a 
repetition of what happened with the guarantee against eviction — first, 
it is made compulsory, then it is held to be implied ; but at this point 
another influence strikes in — that of the Edict of the curule aediles. 

These officers, first introduced along with the praetor in b.c. 367, 
were charged with the cura urbis, annonae, ludoi^um^ the first of which 
functions naturally led them to exercise a sort of police jurisdiction 
over the public markets for slaves, draught animals, cattle, etc. They 
issued regulations requiring every dealer to declare openly the faults 
and defects of what he exposed for sale, and that whether he was 
aware of their existence or not, provided they were not so obvious 
that an ordinary buyer must have noticed them, and were serious 
enough to interfere with the working capacity and general usefulness 
of the slave or animal. They went on the principle that the seller 
ouffht to have known of such uitia, if he did not,^ and was bound 

^ See Bechmann, i. p. 249, and Girard, p. 560. On the other hand, MuirheaJ, 
p. 183, holds on the strength of Cic. Off. 3. 16. 66, that assurances ffiven at the 
time of transfer as to the condition of a r^ unancipi were binding under the XII. 
Tables as leges inancipii, and entailed a »o09ia dupli if they were not true. 

- Paul, SeTU. ii, 17. 4. 

' Cic. Off, 8. 17. 71. Qui enim scire debuit de sanitate, de fo^pa, de furtis, 
praestat edicto cnrulium. 
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to point them out to a purchaser if he wished to he on the safe side 
of the law. This was a hard rule, equivalent to saying 'it is the 
seller's duty to draw attention to the had points or had condition of 
his merchandise, unless the drawbacks are patent on inspection.' And 
the aediles enforced the rule by granting stringent actions, originally 
of a penal character,^ against those who contravened their regulations. 
These came to be known as actio redhibitoria, i.e. for cancelling the sale, 
and ctctio quanti minoris or aeatimatoria, i.e, for reduction of the price, 
p. 157. This exceptional treatment of dealers in slaves and horses was 
justified, just as the extraordinary liability imposed on nautae caupones 
etc. under the Edict was, on the ground of their exceptional rascality 
and the unique opportunities offered by their trade for swindling the 
public : causa ... est ut occurratur fallaciis uendentium, et emptoribus 
succurratur ; nee est hoc iniquum, potuit enim ea nota habere uenditor, 
neque enim interest emptoris, cur fallatur, ignorantia uenditoris an 
calMitate.^ The Edict still further aided the weaker party by requiring 
repromissiOy i.e. the seller of a slave or beast of burden was compellable 
by the same actions, on the purchaser's demand within two or six 
months from the sale, to give an undertaking to indemnify him for 
redhibitory defects which had not been pointed out at the time of sale, 
should any such be subsequently detected : this obligatory guaranty 
was given under penalty of a simplum, and was usually included in 
the sftpulatio duplae against eviction (cf. notes pp. 146, 158). This 
is fresh evidence of the shady character of these traders, who were 
often foreigners with a faculty for rapid disappearance : nam id genus 
hominum ad lucrum potius uel turpiter faciendum pronius est.^ For 
a long time the aedilian remedies were confined to those for whose 
protection they were introduced — buyers in open market, and were 
restricted to the case originally contemplated — the notoriously bad 
habits of slaves and animals. 

Meantime the civil law had made fresh developments. We know 
on the authority of Cicero^ that the lawyers of the late Republic 
introduced a poena reticentiae ; in other words, they held, on the 
principles of good faith now recognised as proper to the contract, that 
reticence by the seller as to faults known to him was as bad as false 
representations about qualities. The case Cicero puts is a sale of lands, 
but the principle was extended to sales generally as early as the time 
of Labeo. Thus the jtts civile and its interpretation have reached this 
point — that the seller is liable not only for the absence of qualities he 
had expressly guaranteed but for the presence of faults knoton to him 
which he fraudulently concealed or failed to disclose; whereas the 
Edict within its own department holds the seller responsible for faults 
whether known to him or not — it does not lie in his mouth to excuse 

^ Ulpian describes them as penal {poenales uideiUur), D. 21. 1. 23, 4 ; and they 
might result in condemnation in duplum, ib. 45. The determination of their 
date depends on the vexed question of the admissibility of Plautus aa a witness 
for Roman legal usages (Girard, p. 652, n. 2) ; in any case, they were well 
established in the last century b.c. 

2D.ib. 1, 2. »D. ib. 44, 1. 

* A juris consultis etiam reticentiae poena est constituta ; quicqnid enim esset in 
praedio uitii, id statnerunt si uenditor sciret, nisi nominatim dictum esset, 
praestari oportere, Cic. Off, 3. 16. 65. 
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himself on the plea pf ignorance. The civil law might have come into 
line by reading into every contract what was now a common accompani- 
ment of many, viz. a stipulation against secret faults. Bat the coarse 
actually taken seems to have been 'different: the provisions of the 
Edict were extended by juristic interpretation early in the first century 
A.D. to sales of every kind : Labeo scribit edictum aedilium curuliam 
de uenditionibus rerum esse tarn earum quae soli sint quam earum quae 
mobiles aut se mouentes.^ Thus the evolution of the Roman doctrine 
of implied warranty of sound quality was completed by the admission 
from the Edict of the new idea that the seller is responsible for secret 
faults which he ought to have known about, even if in point of fact he did 
not, and that it is immaterial whether his ignorance is excusable or not. 

Redhibitory defects.'^ — The text of the Edict began with slaves: 
qui mancipia uendunt, cerciores faciant emptores, quid morbi uitiique 
cuique sit, quis f ugitiuus erroue ^ sit, noxaue solutus * non sit ; eademque 
omnia, cum ea mancipia uenibunt, palam recte pronuntianto. The 
nationality must be stated, as also any bad record, e.g, a capital offence, 
attempted suicide, or sentence to fight in the arena ; and an old hand 
must not be sold as an innocent {ueterator pro nouieio). The Edict 
required a general warranty of soundness in the sale of jumenta and 
pecuB omne. There was in practice no difference between uitium and 
morbus. Both terms were originally confined to bodily defects or 
ailments, which generally grounded a claim unless (1) they were 
trifling {e,g. a cold or slight fever), or (2) patent to everybody without 
expert knowledge (p. 90), or (3) known to the buyer, or (4) they came 
into existence after the sale or disappeared before delivery. No account 
was taken of mental infirmities or moral failings ^ {uitia animi), except 
in the few cases specially mentioned in the Edict (supra), where an 
express statement was required (ejj, truancy or criminal record of a 
slave). It would seem that vice in an animal was treated as uitiuni 
corporis, and therefore falling under the Edict, though the jurists are 
are not quite consistent on the point.^ The general rule is stated — and 
it seems to be a fair summary of the detailed decisions — ^that it is a 
case for redhibition when the defect is really a hindrance to the use 
or service intended, quod usum ministeriumque liominis impediaiJ 
Where the slave (or animal) is practically useless for the buyer's 
purpose, and may indeed be a positive nuisance, it is of course his 
interest to get rid of him by compelling the seller to take him back. 

On the other hand, where the conditions of liability under the 
common law were satisfied, the actio empti lay for every relevant sort 
of intellectual or moral failing without restriction.® 

* D. 21. 1. 1 pr ; ib. 68 ; cp. notes pp. 150, 168, where examples of the reaction 
of the aedilian rules on the conimou law will be found. Examples of redhibitory 
defects in immoveables are domus or fundus inscUuher (D. ib. 49), tignum uutuMum 
(p. 166). In this extension by analogy it is still required that there should be a real 
uitium of a not unimportant kind. 

« For full details see Dig. xxi. 1. 1 § 8-4, § 4 ; ib. 4, § 6-15 ; ib. 50 ; 63 ; 65 
(slaves) ; 38, § 3 and §§ 7-9 ; 43 pr. (animals). Brans, Fontes ; Lenel, Edictum 
perpetuum, p. 435 sq. ; Boby, ii. p. 150. 

' p. 159. * p. 146. 

« D. 21." 1. 1. 9-11 ; ib. 4. pr.-4 ; 65. « D. ib.*4, 8 ; 88, 9 ; 48 pr. 

7 D. 21. 1. 1. 8. 8 p. i\y^ 1. 9^ 10 ; ib. 4 pr. and 4. 
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Buyer's remedies, — The extension of the aedilian rules and remedies 
to sales generally and the interaction in the course of practice between 
these and the resources of the ordinary law, resulted in a profusion of 
remedial processes, which undoubtedly overlap each other to a con- 
siderable extent. The finer distinctions that separated them, and 
made one or other more advantageous under the special circumstances 
of each case, cannot be worked out with complete certainty from the 
authorities (see note, p. 168), and are of no particular interest. It is 
only intended here to review generally the various courses open to 
a buyer who finds himself disappointed with the quality of his 
purchase. 

1. If the case comes up to dolus on the part of the seller, i.e. non- 
disclosure or deliberate concealment of defects known to him which 
diminish or destroy the utility of the thing, the buyer can defend an 
action for the price by the exceptio dolt ; while, if he has paid, he can 
bring an actio empti^ for his inieresse, with a result varying according 
to circumstances from a pecuniary award of damages up to a rescission 
of the entire contract where that is the only adequate compensation 
possible (p. 117 sq.). The contract-suit will in general oust the actio 
de dolOf because it is not allowed when there are other equally com- 
petent means of redress. But the Edict also provides for the case of 
fraud : siquis aduersus ea sciens dolo malo uendidisse dicetur, indicium 
dabimusj^ to what extent this action differed from the common law 
remedy we have no information. 

2. If it is a case of breach of an express assurance or stipulatory 
promise {dictum promissumue), or of an engagement that must be held 
implied in the circumstances,^ whether relating to the absence of faults 
or the presence of good qualities, there is responsibility both at common 
law and by the Edict ; see p. 90 sq. for particulars. The words of the 
Edict were: Quod si mancipium uenisset . . . aduersus quod dictum 
promissumue fuerit cum ueniret . . . iudicium dabimus ut id mancipium 
redhibeatur. Hence the buyer has, besides the a^tio empti, the right 
to demand that the thing be taken back without first having to prove 
damage to that extent, or he can sue for reduction of the price ^ (actio 
quanti minoris). Further, if he has not paid the price and is sued 
for it, he can resist the action by an exceptio based on the aedilian 
actions.^ 

3. It may be a case of secret fault (in the sense of a flaw not obvious 
to the average person), serious enough to be an obstacle to such use and 
enjoyment as the thing is calculated to afibrd. This is the special 
sphere of the Edict, which gives th^ buyer in this case his choice 
between redhibition and reduction of price.* These actions are well 
founded, although the seller was unacquainted with the defects ; their 
only condition is that the defects are there and that they were not 
pointed out. Would the contract-suit lie against a seller who acted in 

1 D. 19. 1. 11. 8 and 5 ; ib. 13 pr., 1 : D. 18. 1. 35. 8. 

' D. 21. 1. 1. 1. 

'Tacit nnderUking against faultiness (D. 19. 1. 6. 4 ; 19. 2. 19. 1) ; implied 
warranty of good quality (D. 19. 1. 21. 2 ; 18. 1. 46 ?). 

^ D. 21. 1. 18 pr. This he could obtain otherwise by cuUio empU; abatement 
of the price might meet all the damage a buyer could make out. 

» D. ib. 69. pr., I. • D. ib. 18 pr. ; 38 pr. ; 43. 6. 
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good faith, knowing nothing of the defects 7 There is a clear case in 
D. 19. 1. 13 pr. of the actio empti usurping the proper function of 
quanti minoris'^ whether it could also tiake the place of the ctctio 
redhihitoria so as to conclude directly for rescission of the contract is 
not so clear. The extension, however far it went, is no doubt to be 
explained by the influence exercised by the aedilian innovations on the 
old civil law remedy (see note, p. 168) ; consequently the aedilian 
peculiarities as regards the range of defects covered, the standard of 
damages, and probably also the periods of prescription, were attached 
to this common law action against an innocent vendor. 

4. Lastly, there might be an actio ex stipulatu available as a sub- 
stitute for the foregoing. It is still the right of the buyer luder the 
mature law to demand within a limited period an express warranty, 
with caution, for the absence of redhibitory vices in the case of slaves 
and beasts of burden ; ^ there is no evidence to show whether it was 
ever generalised. In case of refusal, the buyer can within two months 
demand redhibition, although no defect has' yet declared itself, and 
within six months abatement of the price.^ This novelty was so far 
adopted into the civil law that the actio empfi was competent for en- 
forcing the right to caution : quia adsidua est duplae stipulatio, ideirco 
placuit etiam ex empto agi posse, si duplam uenditor mancipii non 
caueat.^ It has been suggested that the short prescription applied to it 
when used for this purpose. 

Aedilian actions, — A short account of the general scope of these 
remedies, apart from the details of the slave trade, may close this note. 

1. The notion of the actio redhibiforia is to restore both parties, 
as far as may be, to the position in which they would have been had 
the contract never been made : Julian describes it as a sort of restitutio 
in integrum : ut uterque resoluta emptione nihil amplius consequatur, 
quam haberet si uenditio facta non esset.* Accordingly, the buyer was 
bound to return the subject C7im omni causa, with all accessories ^ both 
old and newly accrued since the sale, and with all fruits ^ which he had 
reaped or might have reaped with proper care, and all other profits made 
out of it, and in as good condition as he got it ^ — if it has deteriorated 
through any fault of his, or those for whom he is responsible, he must 
pay compensation, and if he has imposed burdens he must extinguish 
them.^ On the other hand, the seller is bound (1) to return the price, 
with interest from the date of payment ; ® (2) to repay the buyer's 
outlays and expenses ^^ on the subject, provided they are such as the 
seller would have made ; (3) to compensate the buyer for damage ^^ 
caused by the subject. The last two heads of claim are enforceable by 
retention of the subject until reimbursement is made; and the seller 
can always get quit of his obligations (other than return of the price) 
by surrendering his claim to the subject and leaving it in the buyer s 
hands.^1 He is not released from a claim once grounded by the fact that 

^D. 19.1. 11. 4, p. 157. 

3 D. 21. 1. 28 ; 21. 2. 16. 2 ; ib. 81 ; lb. 37. 1. 

» D. 21. 1. 31. 20. * D. ib. 28. 1 and 7. 

» D. ib. 1. 1 ; 23. 1 ; 31. 3, 4 ; 88, 1. « D. ib. 1. 1 ; 28, 9 ; 24 ; 31, 2. 

' D. lb. 23 pr ; 26 pr.-§ 8 ; 81. 9. » D. ib. 21, 1 ; 43, 8. 

» D. ib. 25, 10 ; 26 ; 27 ; 29, 2. " D. ib. 27 ; 29. 8 ; 80. 

" D. ib. 28. 8 ; 29 pr. and 8 ; 81 pr. ; 58 pr. 
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the subject has ceased to exist or been evicted, so that there is nothing 
to return ; but he will get compensation so far as he can bring home 
fault to the buyer.^ Voluntary alienation by the buyer deprives him 
of this remedy, but he may exercise it as soon as he is again in a position 
to return the subject.^ Sound may be returned along with unsound, 
if all were sold as a lot {e.g. a troupe of slave actors, a team of horses), 
or if separation would be inconvenient or harsh ^ (e.g. members of a 
slave family). 

Parties were so far on an unequal footing that the purchaser can 
rescind if he likes, while the seller cannot; and if the purchaser is 
ready and willing to return the article but the seller hangs back until 
judgment, condemnation is in duplum.^ 

The actio redhibitoria prescribes in six months from the time of 
the sale, or from detection of a fault which could not have been dis- 
covered sooner with all due care, e.g. uitium fugitiui latens.^ 

2. Actio quanti minoris or aestimaforia is alternative ^ to the above 
during the six months of its currency, and it lasts another six months, 
prescribing in a year of available time (tempua utile). It can be repeated 
as often as fresh defects become apparent.^ The scope of the action is 
that the buyer keeps the goods and claims for reduction of the price ^ 
proportionate to the defects that have come to light. But it is pointed 
out that it may have the same consequences as redhibitoria, where the 
defect is so considerable as to make the purchase worthless: actio 
[quanti minoris] etiam redhibitionem continet, si tale uitium in homine 
est, ut eum ob id actor empturus non fuerit.^ The pursuer's oath 
in litem is admitted to prove what he would have given for the thing, 
had he known its defective condition when he bought it.^^ 

3. Both actions are excluded in sales by the fisc ; ^^ and redhibitoria 
is disallowed in practice in the case of articles of trifling value : sim- 
plariarum uenditionum causa ne sit redhibitio in usu est.^^ A covenant 
by the parties waiving the legal protection is admissible, whether made 
at the time or subsequently ; but a bargain not to answer for defects 
will not screen a seller against whom knowledge of the defect can be 
proved, 1^ 

1 D. ib. 31, §§ 6, 11-15 ; 88. 3 ; 44, 2 ; 47, 1 ; 48. » D. ib. 43, 8. 

' D. ib. 88, § 12, § 14 ; 34 ; 35 ; 39 ; 40. * D. ib. 45. 

» D. ib. 19, 6 ; 55. • D. ib. 48, 1. "^ D. ib. 81, 16 ; 82. 1. 

^ Windscheid (iii. § 394) points out that the texts assume a price equal to the 
full value, for they speak of the buyer recovering quanta minoris res/uerit and qiianto 
minoris emptunis fuerit indifferently. In any case the actual price, and not the 
value in the judgment of experts, is the standard applied. 

» D. 44. 2. 25. 1 ; cp. D. 21. 1. 43. 6. 

10 D. 21. 1. 61 ; 21. 2. 32. 1. " D. 21. 1. 1. 3. 

" D. ib. 48. 8 ; cp. D. 18. 1. tA. " D. 21. 1. 14. 9. 
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For Arrangement of Clauses in the Sale of Goods Act, 

see pp. 239, 240. 

PAOK 

Accessio temporis ad usucapionem . .127 

Accessions belong to buyer from completion of sale . 116, 174, 177 sq. 

AccessorieSy error as to . .60 

things intended for permanent use on the property are 184 sq., 186 
and belongings of a house . . 88, 128, 182 sq., 186, 206, 228 

and appurtenances of land 88, 97, 126, 151, 172-4, 184, 188, 230 
standing crops are . . . . . . 87, 172 

rents as ..... 116,174,176,228 

praedial servitudes &s ..... 96 

all water- works, and right of aqueduct are 88, 96, 128, 184, 206 
roads, shores, and public places are not 
ruta-caesa are not ..... 

peculia of slaves are not .... 

rights of action acquired after sale are 

acquisitions through slaves after sale are 

liability for defects in ... . 

effect of eviction from .... 

Acddent, See Ccuus, 

^ccTtf^ion after sale ....... 174 

Actio SMPTi is &a7ta«./^t ...... 156 

price must be tendered as condition of raising . 130, 172 

lies for all non-performance . . 142, 156, 166, 198 

for non-delivery ... 143 sq., 160, 220 



99 

114, 186, 206 

57 

175 

176 

198 

162, 274 



n 



n 



» 



» 



» 



9> 



99 



for short delivery 

for culpa 

for dolus 

for f ructus 

for return of arra 



. 143, 148, 212 

24, 176, 206, 230 

118, 152, 170, 182, 208, 222, 230 

.... x^rx 

158 



alternatively with other actions 92, 148, 158, 273, 281 sq. 



I) 



» 



>» 



to enforce performance of a term in the contract 

for reduction of the price 

for loss of jura patronatus 
might result in rescission 
propria et hereditaria 
for refusal of stipulatio duplae 

S86 



. 88, 121 

170 

. • 214 

. 92, 156 

154 

160, 273, 282 
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delivery 



» 



» 



j> 



j» 



j» 



Actio empti, where vindicatio incompetent 

defences againnt 
Actio uenditi covers all the buyer's obligations 

„ the price with interest from 
„ outlay on thing sold 
lies for share of profit on re-sale 
for delav 

for fraud of buyei- . 
to compel removal of good 8 
to enforce a mixed covenant 
„ lex commissoria 
Actio ad exhibendum 

aquae pluviae arcendae 
Aquilia 

communi dividundo 
confessoria, negatoria 
damni inf ecti 
extraordinaria 
injuriarum 
institoria . 
noxalis 
Pauliana 

praescriptis verbis 
Publiciana 
quanti minoris 
rcdhibitoria 
ylrftoTw, concourse of 

duty to assign . 
Addictio in diem . 
A djecUd pact. See Pad n ni . 
Aediles, edicts of . 
Aestimaiio in dotem 
Atjency of free persons, limited n 

agent buying with knowledge of defects 
seller's agent in collusion with buyer 
agent's fraud, effect of 
Agreement to sell . 
Alienatio 

Alteration of contract by i)act 
A Iternative obligation 

risk in 
Approtalj sale on 
Arbitrator, price referred to 
Arra 
A vendo, sale ni blor 



Barter, distinguished from sale 
Bona fides, definition 

requires the obligations to be mutual in sale 



178, 



ecognition of 



68, 



210 

146, 20S 

178 

180,222 

180 

180 

224 

170 

154 

132, 148 

18 

186, 196 

176 

175 

176 

204 

176 

228 

197 

180 

146, 160 

63 

19,98 

224 

9:2, 119, 167, 168, 279 sq. 
13, 92, 157, 279 aq. 
165, 160, 198, 220 
. 74, 202 
. 270 sq. 



157, 167 s<i., 278 
226 
82, 112, 180 sq. 
34 
182 



40, 110 

5 

9, 115 

120 

50, 193 

66 

14,22 

10 

68 

76, 110 

Ssq. 

53 

164, 222 
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BonA fide buyer, protection of . 

must not profit by fraud of seller 
Bonus pater familiasy what is 
Bonus m'r, what is 

Boundaries, seller's duty to point out 
BuricU-place, special property in 
free space round . 
reservation of 
Buyer must make seller owner of price 

pay interest on purchase money from delivery 
carry away or send for the goods . 
not be tutor of seller 
rights of successor of 



» 



» 



i> 



»> 



j> 



(ktpcLcity oi filius familias to contract 
of minor 
of pupil 
of slave 
Capitis deminviio 
Casus, liability for 
Causa rei 
Causa lucnUiva . 
Charges on subject sold, recoverable by seller . 

when to be defrayed by seller 
non-disclosure of extraordinary 
Chirographa ...... 

Commodum rei, like the risk, passes on completion of sale 
Concourse of actions 
Condidio causa data, causa non secuta 
incerti . 
indebiti 
sine causa 

Condition, suspensive (precedent) or resolutive (subsequent) 
whether effect of fulfilment is retrospective . 
payment and delivery concurrent conditions 
left to discretion of the seller, effect of 
in favour of seller .... 

in favour of purchaser 

no action for non-fulfilment of 

not fulfilled through fault of the debtor 

in restraint of subsequent alienation 

conditional purchase 

„ sales . . . 21 sq., 88 

reference of price to arbitrator amounts to . 
involved in emptio ad gvstum 
ut manumittatur .... 

Consent, nature of .... . 

Construction. See Interpretation. 
Contract of Sale. See Sale. 
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15 
206 
23,73 
23 
111, 220 
60 
160 
124, 228 
156 
178 
145, 154 
67,97 
126 



10, 34, 161 

182 

62, 172, 182 

34 

194, 228 

. 73, 131 

116, 146, 282 

176 

154, 178 

144 

188, 276 

226 

116, 174, 177 sq. 
154, 274, 281 
5 
164 
. 39, 148 
69, 196, 200 
13, 270 sq. 
19, 271 n. 
131, 172, 196 
22 
269 sq. 
12, 66, 269 
88 
98 
126 
39, 109 
sq., 98, 126, 134 
11 
66 
102 
27 
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Correspondence^ contract by 
Credit^ sale on . 
Crop, sale of future 

standing and future, risk oi 
ripe, passes to buyer 
growing reserved . 
Culpa, seller responsible for 
Custodia, seller liable for, pending delivery 

seller not liable if property taken forcibly 
includes'duty to exact cautio damni infedi 
seller orders slave to do dangerous work 



24, 176, 206, 230, 



PAOB 
9 

41 sq. 

24,27 

131 

173 

86,132 

, 277 aq. 

73 

202 

206 

230 



Damages, conventional or penal 
measure of . 

terms used to express 
lucrum cessans and damnum emergens 
where sale fraudulent 
for breach of warranty . 
for eviction 
See Delivery, Dolus. 
Damnum emergens ..... 

faiale ...... 

infectum ..... 

DaJtio in solutionem ..... 

Defects, See Warranty. 
Delay. See Mora, 

Delivery passes property, if price paid or secured 
by instalments 
thing stolen before 
symbolical or fictitious . 
and payment concurrent conditiout; . 
damages for non -delivery 

„ for delayed . 140, 144, 

question whether it can be enforced . 
place of contract is place of 
is primary 'obligation on seller 
what it includes 

gives title where two buy a Jion domino 
Destruction of thing sold 
Discharge of contract 
Distractio 
Dolium . 
Dolus, definition of 

causam dans and incidens 

implied warranty against in bonaefidei contract 

non-disclosure of known burdens is 108, 114, 142, 188, 208, 210, 276 

silence as to known defects is . . . 168, 168, 281 sq. 

false representations to affect the price are . . . 91, 170 

statements made in reckless ignorance of the facts are . . 169 



198, 220 

. 140 sq. 
96, 111, 169 

. 191 sq. 
169, 202 sq. 

. 190 sq. 
194, 214 sq. 

192 

74, 103, 121 

176,206 

149 



5, 42 sq., 237 
18 
73 
125 
130, 197 
140, 160 sq., 190, 196 
164, 190, 202, 206, 220 

141 sq. 

145 

50,156 

160 

202 

37, 103, 107 

21, 122, 226 

135 

127 

116 

117 

92, 152, 202 
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PAGE 

Volui^ in form of active concealment . • . .92 

misstatement as to extent or quality of land is . 174, 204 

mere puffing, and statements as to patent defects are not 91 

sale of res aliena with knowledge is . . 55, 152, 162, 200 

of freeman letting himself be sold as slave . . . 15 

practised to induce credit ..... 43 

upon creditors 
upon minor 

of tutor .... 
sundry cases of . . 

no remedy if no damage caused . 
remedy by action on contract for rescission and damages 158, 168^ 182 
„ „ „ or for damages only at party's 

option, or where fraud relates to a subsidiary matter . 80, 96, 

114, 118, 146, 152, 170 
of stranger to the contract) remedy by .odio (foti . 118 



. . . OtJ 

182 

172 

170, 175, 176, 202, 222, 230 

152 



DoncUio inter virum et uxorem . 
Donation^ distinguished from sale 



24 sq 



Earnest . 

Eavesdrop 

Edict, See AediUs. 

Etmts . 

Emphyteusis 

Emptio ad gustum 

ad mensuram 
Hpei and rei speratso 
English Law : main difference between it and civil law 

sale and exchange 

sale and contract for work and labour distinguished 
proof of sale 
earnest . 

contract by correspondence 
ambiguity in contract . 
implied warranty of title, and covenant for quiet 

possession .... 
sale by one not owner . 
sale of stolen goods in market overt . 
bond fide purchaser 

Hale of future crop, and of a mere chance 
buying one's own property 
goods destoyed wholly or partially before 
completed 
. sale at a valuation 
reasonable price implied where no price fixed 
vendor's lien in sale of goods . 

„ land 

.stoppage in transitu does not rescind sale 
seller cannot rescind for default in paymt^ut 
*9 



18, 



contract 



82 
80, 81 

68,158 
59 

9 

45 

66 

67,84 

83, 167 

238 

5 

46 

12 

70 

8 

49 

53 
56 
64 
54 
26 
40 

37, 107 
11 
11 
21 
42 
21 
20 
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English La.w : theory of riek . 

property and risk pass by same mles 

transfer of property in corpus mannfadum in course of 

construction 
executory contracts of sale 
seller bailee for buyer pending delivery 
warranty in general 

„ of freedom from charges 
delivery and payment by instalments 
duty of buyer to carry away the goods 
sale and return, and sale on approval . 
condition not fulfilled by fault erf party 
mistake 

recovery of money paid in mistake 
ignorance of fact and law 
fraud • • • . 

damages for non-delivery and delay 
interest not due, unless expressly promised 
actio quanti minoris allowed generally 
specific performance . 
rules as to demand for payment and tender like those 

of civil law ..... 

readiness to pay or deliver, proof required of. 

Error in corpore is essential ..... 
in mbstantia or materiay when essential . 
as to ownership of thing sold .... 
mutual error as to material properties 
plated article bought for solid silver 
second-hand clothes bought for new 
as to wood of which furniture is made . 
subject-matter being in covmnercio . 
existence of subject-matter 
accessory 
„ quantity, efl'ects of . 
of motive, effects of 
of slave 
Eviction, no remedy for defect of title pending 
(except where sale is fraudulent) 
implied warranty against 
express warranty {stipulalio duplae or habere Ucere) 



77 sq. 

78 

46 sq. 

67 

75 

92 

144 

18 

154 

14 

99 

31-33 

38 

37 

54, 118 

140 sq. 

179 

119 

142 



» 



n 



» 



221 

131, 173 

158,280 

28 

30,94 

38 

35,36 

90 

95 

190 

15 sq., 110 

36, 103 sq. 

60 

87 

148 

41, 111 

55, 276 

201 

114, 123,273 

123, 273 



122, 152, 164 sq., 277 
160, 276 



covenant not to answer for, effect of 
on ground of adverse right of possession 

a personal servitude . . . 114, 276 

a noxal claim .... 160, 276 

whether proof of servitude road over property amounts to . 204 

no warranty against, in sale of pledge . . 162, 277 

buyer need not cite his author, wh«re claim indisputable 160, 275 



)> 



» 



from an accessorv 



160, 162, 274 
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Evictian, extent of claim for . . . . 172, 176, 215 sq., 274 

value at time of, is general measure of damages 216, 274 

Excepiio doli .... 36, 130, 172, 198, 210, 218, 281 



mercis uon traditae 
non adimpleti contractus 
rei venditae et traditae 

Exchange, distinguished from sale 

Expectancy J sale of 

Expromissor ... 



Fault. See Culpa. 

FauUsy liability for secret, by the edict 

Fidejussor, liability of, for sale by slave 

Filius fainilias. See Capa^city. 

Firej destruction of subject by . 

Fidures and moveables in question between buyer and seller 

JfluTnen ....... 

Fraud, See Dolus. 

Frauds, Statute of .... . 

Freemen, sale of . 

French Law : as to ambiguity in contract 

effect of sale in passing title 
condition of tasting suspends sale 
as to earnest .... 
effect of partial destruction of subject . 
delivery of key .... 
evicted pui*chaser can claim return of price in 
rules as to interest on the price 

Fructus, interest due in consideration of 
buyer's action to recover 
if separated belong to the seller 
if not separated pass to the buyer 
See Rents, Causa rei. 

Fugitivtis ...... 

Fungibles, risk in sale of .... 

Future goods ...... 

Gla}is ....••• 

Good FaiUi. See Bo^w, fides. 

Guarantee ...... 

Habitatio, reservation of .... 

Hiriwj, See ItOcaJtion. 



130, 196 

130 

219, 222, 277 

6 

. 24, 26 

101 



157, 167 
196 

. 103 sq. 

184, 186, 

188,208 

59 

12,46 

16, 121 

49 

52 

67 

70 

107 

125 

full 217 

222 
178 
145 
184 
174 

72, 159, 280 

76 sq. 

26, 44, 112 

133 

91 

182, 193, 228 



Ignorance of law and of fact . . . ... 37 

//njwm6i7tVj/ of performance, absolute . . . . 15,37,110 

relative . . . . . 54, 231 

through destruction of thing sold 36, 103 sq., 107 
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» 
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InnaminaUe contract 

Ingtrumentum 

Interdictj quod vi aut clam 

de itinere actuque privato 
Interdicted persofiy sale by 
IfUeresse. See Dwmages. 

Interest on price, when due .178, 

„ „ conventional, equitable, or moratory . 
legal rate of, is limit of damages for detention of price 
recoverable only in action for the price 
ItUerpret<Uio7i : ambiguity construed against seller 

local custom to rule, where intention not expressed 
purchase sibi et alii . . . . , 

examples of . 68, 84-«8, 114, 

Im goUium, sale an institution of ... . 



Key, delivery of . 

Laeeio enormia .... 
Largess ..... 
Legtusy by way of sale 

conditional, purchase of by legatee 
Lex eommiisoria .... 
Lex emUractuSy emptionisy etc. 
Jjten ..... 
Location, distinguished from sale 

combined with sale 

former loose use of terms denoting 
Loctu poenitentiae 

multa poenitentialis . 
Lucrum cessans .... 



PAGE 

5, 11 

184 

176 

204 

53 

220, 222 

178, 222 

181 

223 

48 

127 

112 

126, 132 



126 



. 5, 82, 267 sq. 
26 
146 
200 
225, 272 
9 
21,42 
113, 134 
132, 192 
188 
12, 69 
13 
192 



16, 18, 180, 



46 sq,, 



. 6, 42, 



Mandpaiio ...... 

Mand/xte ....... 

Market overt ...... 

Maxims : Ambiguum pactum contra uncnditorem interpretandum est 

Dies interpellat pro hoininc .... 

Falsa demonstratio non nocet dummodo constet de persona 

Ignorantia juris neminem excusat . 

In contractibus in quibus utriusque contrahentis utilitas 
uersatur, levis culpa, non etiam levissima, praestatur 

Melior est causa possidentis quam petentis . 

Periculum rei uenditae nondum traditae est emptoris 

Res perit domino ..... 

Simplex commendatio non obligat . 

Superficies solo cedit ..... 

Uerba sunt interpretanda contra proferentem 
Mensura ........ 

Mercantile Law Ainendment Act 



273, 278 

180 

56,64 

48 

221 

29 

37 



73 

202, 224 

78 

13,77 

9a 

58 

49 

67,85 

48, 92, 237 
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Merx ..... 

MiUtia, sale of . 

MinoT^ fraud on . 

Mtssilia ..... 

Misrepresentatimis. See Dolus, Warranty, 

Mistake. See Error. 

Money, introduction of, and functions of 

Mora, what constitutes . 

of seller 

of buyer . 

of lM>th parties successively 
Motive, error of . 
Moveables 

Neglige7ice. See Culpa, 

Negotiatio (speculative sale), forbidden . 

Negotium claudicans 

Novien, sale of . 

Non-acceptance, damages for delay 

See also Delivery, 
Non-delivery, See Delivery, 
Noocal action . , , . 







PAOS 




• 


9 




• 


227 




• 


182 




• 


25 




• 


2,3 


220 


'. 222, 


225 




•74, 


146 


74, 


77, 144-6 




• 


225 




• 


148 




186, 


188 




• 


100 




. 62, 


182 




. 2£ 


>,ei 


• 


.74, 


146 



146, 160 



Obligation defined ..... 


22 


natural or civil .... 


182 


Omamenta ...... 


66 


Part am adjectum, or conuentum, kinds and effects of . 


121 sq., 269 sq. 


de non praestanda euictione . . 122, 


152, 162, 164, 277 


de retrouendendo, is a jm in personam , 


126 


displicentiae ..... 


. 12, 269 


dolum afuturum .... 


116 


in diem addictio .... 


13, 270 sq. 


lex commissoria .... 


16 sq., 272 


nudum grounds an exception but not an action 


121 


protimeseoe, only binds first purchaser 


126, 193 


reservati dominii .... 


42 


Part^ and Pertinents. See Accessories, 




PcUent defects ...... 


90, 278, 280 


Patron^ rights of succession . . . • . 


214 


Payment ....... 


130, 178, 221, 227 


See also Price, 




Pecvlium castrense and quasi-castrense 


10 


See also Slave, 




Perfecta emptio ...... 


76 


Periculum, general principles as to . 


75sq., 110 


in sale under resolutive condition . 


13, 67, 270 


of thing stolen before delivery 


73 


in emptio ad gustum 


67 
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Perieulvm, in alternative obligations . 
Psrmufatio. See Barter. 
Pledge, purchase of, by debtor from creditor 
agreement to sell to creditor 
seller of does not warrant against eviction 
Pauotiy sale of . 
Po$9e88um, jural, may be subject of sale 

undisturbed, must be given by seller 
security for quiet, can be exacted . 
adverse right of, aa ground of eviction 
precarious .... 
See Vaciui Posaemo, 
Pre-emftion, right of 
Price : no price, no sale 

whether necessarily money 
Hubstituted performance 
must be certum . 
„ verum . 
need not be just am 
cannot be left to the buyer 
may be referred to the valuation of third party named 

„ made to depend on uncertain or unknown circumstance 23, 8<) 
„ supplemented by promise to do something, or to share 
profit on a re-sale . 
payable by instalments . 
buyer's obligation to pay, with interest 

„ „ to make seller owner of 

tender of, in adio empti 
may be in any currency agreed on . 

„ paid by stranger ..... 

unless paid or secured, or credit given, sale and delivery does 

not pass property . . . . 41 s<i. 

alteration of, discharges the original contract . .122 

Pf ocu^tOTU and Sabinians . 4, 19, 112 

Procurator, See Agency. 

Projectvm ........ 133 



PAOS 

. 67, 77 

83 

134 

162, 277 

71 

39, 64, 65, 144 

65, 160, 272 sq. 

158, 273 

160, 276 

178 



126 

10,80 

3,149 

149 

22,23 

80 

82, 267 sq. 
22, 71 
10 



132, 149, 180, 192 

17 
178 
156 
. 129, 172, 196 
120 
221 



Proof of the conti*act . . . .11 

Pro2)erty, sale not a transfer of, by the civil law . . 50, 54 

cannot be reserved in sale . . . .134 

undertaking to transfer, is not sale . . . .51,134 

passes by delivery in credit sales, or where price paid or 

secured . . . . . 5, 41 wj., lOT) 

passes by delivery of key . . . .124 

Publicanus ....... 226, 270 

Puffery ......... 91 

Papilli. See Capacity. 
Purchaser. See Buyer. 



Quality^ error as to 



31 



INDEX TO THE LATIN TEXT AND NOTES. 295 



PAOI 

Qualihf^ of groimd misstated . . . 146, 194, 204 

(tuaidityy error as to . . .87 

leas or more than stated . 143, 146, 148, 175, 210 

compensation between excess and defect of two things sold 

together ....... 210 



13, 36, 157, 168, 279 sq. 
lie, 174-6, 228 



RedhMtio ..... 

Rents of property sold, whether accessions or not 

BepreserUcUions (dicta). See Warranty. 

Res, jural sense of ....... 25 

Res aXiem, sale of 54, 74, 152, 162, 176, 196, 200, 216 sq. 

extincta ... . . . . . . 103 sq. 

extra commercium ...... 15,50,60,110 

furtivae 
futurtte 
obligata 
ptibluMe 

religiosae et sacrae 
«ua, purchase of 

See also Thing sold. 
Rescission of contract .... 

on ground of fraud . 
for breach of condition ne prostituatnr 
Rsiiervation of right to take fruits 

of tenant's right in dwelling-house . 

of minerals ... 

of quarries .... 

of right of habitatio . 
of right of interment 
Resolutive conditions .... 

Retention, unpaid seller's right of ... . 

where obligation to pay price is extinguished by statute 
Revocation of contract mtUuo dissensu .... 

Risk, See Periculum, 

Ruta-caesa ....... 114,186,206 



62 sq., 200 

24 sq., 62 

152 

16 

16, 49, 99, 110, 123, 124 
38 sq., 64, 82, 109 

. 13, 16, 282 sq. 

. 158, 168, 182 
102 
. 88, 182 
182 
186 
127 

. 182, 193, 228 
228 

. 13, 20, 270 eq. 
172 
223 
20 



Sale : origin in barter ...... 

is a consensual and honaefidei contract . 

is called * emptio ' or ' uenditio,' or both indifferently . 

distinguished from exchange 



2 

6,7 

8, 188 



» 
)) 



6 



location 

donation 
proof of . 
essentials of 
of moveables and immoveables, same rules for . 
whether price in money essential 
when complete ..... 
on approval ..... 
bv instalments ..... 



. 45 sq., 113, 134 

. 80 sq. 

11 

10 sq. 27 

. 12,42 



5 



10, 70, 75 sq. 

. 14,22 

17 
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PAOX 

. 24, 26, 83, 167 
28 
37 
53 
57 
66 
67 
71 
73 
75 
82 
87 



Sale : of an expectancy .... 

under essential error .... 

of subject which has ceased to exist before contract complete 
by person interdicted ..... 

of slave .with his peculium 

„ wine ad giistum ..... 

„ option . . . ... 

„ of poison ...... 

„ runaway slave ..... 

„ fungibles ...... 

„ thing impignorated 

y^ standing crops ...... 

„ burdened estate, whether release of burdens a condition or 

a term in the contract ..... 89 

„ material of standing houses ..... 100 

„ free man ....... 121 

„ office of profit (militia) . . . 227 

*to Titius and myself,' effect of . . . .112 

at nominal price ... .81 

as vehicle of legacy . . . .146 

if * imaginaria,' is null ...... 101 

' uti optimus maximusque ' . . . . . . 108, 276 

of several things for one price . . . . .92, 204 

must not be of thing prohibited by law or contrary to morality 16, 61 

71, 96, 99, 108 
See also under Res, Thing sold. Pricey Gonditum, Bwger, 
Scots Law : sale and exchange of heritage, distinction between . G 

sale distinguished from hiring • . ... 46 

contract merely gives jii8 ad re^n apecificam . . 78, 238 

in sale of heritage, the property must be passed . 52 

question as to title to be given in sale of moveables . 52 

contract by correspondence .... 8 

proof of sale of goods . . . . .12 

bargain of * sale or return ' . . . .14 

effect of resolutive condition where default in payment. 20 

seller's right of retention . . . .21 

„ stoppage in transitu . • . . 21 

(question whether essential error of one party, not in- 
duced by the other, annuls consent . . • 33 
as to property in manufactured article in coui'se of making. 47 
buying one's own property . . . . 41 

sale of what does not belong to the seller . 56 

sale of a chance, e.g. expected inheritance . . 26 

eavesdrop . . . . .60 

sale of stolen goods ..... 65 

earnest ....... 71 

price referred to one of the parties . . . 71 

custody and precautions required of seller pending 

delivery ...... 74 
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Scots Law : theory of risk ...... 77-80 

error in quantity ...... 87 

warranty ...... 93, 277 

odio quanti minoris allowed where fiaud or breach 
of warranty ..... 

delivery by giving key of warehouse 

damages for non-deli verj- and delay 

specific implement .... 

no legal hypothec for price over goods delivered 
insolvent buyer's right of rejection 
restitution granted where delivery induced by fraud 
implied grant of necessary ways . 
duty of seller to purge encumbrances and charges 
performance by parties to be concurrent 
interest due ex leffe from date of delivery 
Secret faults. See AediUs^ Warranty, 
Seller, obligations of, by the nature of the contract 
duty of custody till delivery . 
duty to deliver. See Delivery, 

discharge mortgage or pledge . 
give vacua poesessio 
warrant against eviction 
point out defects and vices . 
disclose extraordinary liabilities 
cannot contract out of responsibility for fraud 
if unpaid, has right of retention 
must point out boundaries 
must exhibit vouchers for taxes paid . 
can enforce buyer's duties by actio ueruUti 
See also under Sale. 
Servitude, sale of .... 

warrandice in lieu of deliverv of 
distinct from obligation 
question whether freedom from, implied 
of aqiuieductut passes by implication 
praedial could be sold only to adjacent owner 
omitted or imposed by mistake 
right, how protected . 
effect of concealment of 
See also Usufruct, 
Shipf sale of, in course of construction . 
Silva ca>edtta ..... 

Slave, contractual capacity of . 
accessions through 

rights of usufructuary and bond fide possessor 
sale of, does not carry peculium . 
maintenance of, after sale and before delivery 
theft by „ 

sale of, if accounts satisfactory . 



119 

1SS5 

141 

142 

44 

44 

45 

86 

144 

131 

178 



. 50 sq., 156 sq. 
74, 202, 206, 230 

144, 226 

50, 118, 143 sq. 

. 114, 272 sq. 

157, 278 sq. 

. 189, 210, 276 

. 93, 116 

172 

111, 120 

226 

178 

83, 133, 144, 150 

144 

. . 136 

109, 114, 205, 276 

96 

151 

154 

204 

114, 142, 208, 276 



47 

. 88, 133 

36 

176 sq., 202 

195, 196 

. 56 wj. 

206 

200 

21 
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Slctvey sale of, with special term ne prostitucUur 

ordinarius and vicariiLS . 

sale of fugitive 

sale of free man as 
Spes, sale of . 
Statu liber .... 

StiUicidium .... 

StipuUUio duplae .... 

habere licere, express or unders^tood in every sale 60, 158, 200, 273 wj. 
Stolen property. Bee Bee furiiva. 
Stoppage in transitu ...... 21,256 

Superficies .... 

Support^ sale of right to . 
Suspeneive condition 



PAOB 

102 

. 58, 196 

72, 168, 280 

15 

. 24 sq. 

212 

69 

123, 158, 160, 273 sq., 278 



Terminology .... 
Tender of price necessary in actio enipti . 
Huft, a delict not a crime 
Thing sold : no sale sine re 

must not have ceased to exist 
„ „ be impossible . 

may be any alienable property 



. 46,58 

132 

13, 270, 271 n. 3. 



must be ascertained to complete the contract 27 scj., 66, 74 sq. 



» 



» 



jy 



» 



» 



may be a debt or other incorporeal 

& ju8 in re aliena . 

a chance . 

a right of possession 

a plurality of things sold en bloc 

profits of an office 
See also under lies^ Sale, 
Trcutitio. See Delivery. 
Tribonianiems .... 
Tutor cannot purchase ward's property . 
Twelve Tables • . . . 

Usage determines naturalia of the contract 
Usucapio did not apply to stolen property 

accessio temporis in 
Usiifrurt, owner of, may pui'chase subject 

how constituted by reservation 

lapsed by capitis deminutio . 

bequest of . 

implied warrandice against . 

Vacua possessio .... 
Fariation of contract by pactum adject urn. 
Venditio yratiosa 
Vendor. . See Seller. 
Vendee. See Bui/er. 



8 
129, 172, 196 
65 
84 

36, ia3 

189 
60 



26,61 
83, 132 
24 sq. 
39, 64, 83 
76, 110 
227 



42, 106, 156 n., 277 
. 67,97 
42 

156 
63 

127 
40 

152 
153, 195 

128 
114, 276 

50, 119, 143 sq. 

. 120 sq, 

81 
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Vtndicalio rd . . . 10,42,210,272 

FiYta, seller liable for, by the edict . .157, 278 sq. 

Warrandice, absolute and from fact and deed . . .163 sq. 

Wabrakty and representation {dictum jfrowunamve) treated alike 

88, 90 sq., 170 
express, seller liable l>y the civil law for breach of, and for 

fraud . . " . . . .150, 168, 281 

implied by the edict, of sound quality 150, 166-8, 230, 278 scj. 
latter covered all defects not pointed out, if serious enough 

to impair the use .... 156-8, 280 

unless patent on inspection, or known to the buyer . 92, 93 
implied in regard to accessories . 198, 230 

liability for reckless statements . 168, 169 

against eviction . .160, 272 sq. 

of (pantity . . . .150 

remedies and damages for breach of . 95, 119, 147, 

108, 190,273,281 

Writing not essential as evidence of consent . .12 

agreement to reduce contract to . . . 12, 70 
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